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CONTRACT #95-2013

FRANCHISE AGREEMENT

THIS AGREEMENT made and entered into this J“E day of April, 2013, by and
between the LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT, an urban
county government of the Commonwealth of Kentucky pursuant to Chapter 67A of the
Kentucky Revised Statutes (hereinafter “Lexington”), and BLUE GRASS ENERGY
COOPERATIVE CORPORATION , a corporation created and existing under and by
virtue of the laws of the Commonwealth of Kentucky, with its principal office at 1201
Lexington Road, Nicholasville, Kentucky 40356 (hereinafter “Blue Grass Energy”).

WITNESSETH:

WHEREAS, by Ordinance No. 35-2013 (the “Ordinance”), enacted March 21,
2013, Lexington created a non-exclusive franchise for the privilege of constructing,
erecting, operating and maintaining an electric generation, transmission and distribution
system in Fayette County, Kentucky; and

WHEREAS, pursuant to the Ordinance Lexington authorized the advertising for
bids on said franchise and Blue Grass Energy submitted a timely bid to acquire said
franchise; and

WHEREAS, by Resolution No. \sY -2013, enacted April 11, 2013, Lexington
accepted the bid of Blue Grass Energy as substantially responsive to the Ordinance and
in the best interest of the citizens of Lexington-Fayette Urban County; and

WHEREAS, Lexington and Blue Grass Energy have agreed to accept the following

as the terms of this Agreement and as those of the franchise.



NOW THEREFORE, for and in consideration of the mutual covenants and
agreements contained herein the receipt and sufficiency of all of which are hereby
acknowledged, the Government and Blue Grass Energy agree as follows:

1. Ordinance No. 35-2013, which is attached hereto as Exhibit "A” (the
“"Ordinance™), is incorporated herein by reference in its entirety and shall apply as if
fully set forth herein.

2. The bid of Blue Grass Energy for this franchise, which is attached hereto
as Exhibit "B”, is incorporated herein by reference in its entirety and shall apply as if
fully set forth herein.

3. Lexington hereby grants unto Blue Grass Energy a non-exclusive franchise
for the privilege of constructing, erecting, operating and maintaining an electrical
energy distribution system upon, through, along, under and over the public streets,
alleys, avenues, public roads, highways, sidewalks, and other public ways of the
Lexington-Fayette Urban County Government in accordance with the terms of the
Ordinance.

4, This Agreement shall commence on April 11, 2013, and shall expire as
provided in the terms and provisions of the Ordinance.

5. In consideration of the granting of this franchise, Blue Grass Energy
agrees to pay to the Government a sum equal to three percent (3%) of the gross
annual revenues received by Blue Grass Energy from electric service within Fayette
County as provided in the Ordinance, until such time as the fee may be increased by

the Urban County Council pursuant to the terms and provisions of the Ordinance.



6. Blue Grass Energy, its successors and assigns, in consideration of the
grant, sale and conveyance of the above franchise, does hereby bind itself, its
successors and assigns, to faithfully and fully perform each and every condition of said
franchise as contained in this Agreement, and further to faithfully perform ali acts
required of it as the purchaser of said franchise.

7. This Agreement contains and embodies the entire agreement between the
parties and shall be binding upon and inure to the benefit of the respective successors
in interest to the parties hereto. No changes, modifications or other deletions in this
Agreement shall be effective unless and until the same are reduced to writing and
approved, adopted, and executed in the same fashion as this Agreement.

IN TESTIMONY WHEREOF, the Lexington-Fayette Urban County Government
has caused its name to be affixed hereto by the Mayor and Blue Grass Energy
Cooperative Corporation, has caused its name to be affixed hereto by Dan Brewer,
President, its properly authorized officer.

LEXINGTON-FAYETTE URBAN COUNTY

GOVERNMENT

~

Y: va\/
\Q@GRA@ MAYOR

B

ATTEST:

Sdan Prill

SUSAN LAMB, COUNCIL CLERK

BLUE GRASS ENERGY COOPERATIVE
CORPORATION

BY: Wﬂxﬂﬂ;

MICHAEL I. WILLIAMS, PRESIDENT




STATE OF KENTUCKY )
COUNTY OF i £'s5a myne %

The foregoing Agreement was subscribed, sworn to and acknowledged before me
by Michael I. Williams, as President of Blue Grass Energy Cooperative Corporation, on

this the _/© day of April, 2013.

My commission expires: %m A 2o /7

/ " NOTARY PUBLIC
s KENTUCKY, STATE-AT-LARGE
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EXWe T A

ORDINANCE NO.  35-2013

AN ORDINANCE CREATING AND ESTABLISHING FOR BID A NON-EXCLUSIVE ELECTRIC
FRANCHISE AND PROVIDING FOR THE PLACEMENT OF FACILITIES FQR THE
TRANSMISSION. DISTRIBUTION AND SALE OF ELECTRICAL ENERGY WITHIN THE PUBLIC
RIGHTS OF-WAY FOR AN 'NITIAL PERIOD OF FIVE YEARS WITH UP TO TWO RENEWAL
PERIODS OF FIVE YEARS EACH; IN RETURN FOR PAYMENT TO THE URBAN CCUNTY
GOVERNMENT OF THE SUM OF AT LEAST THREE PERCENT (3%) OF EACH
FRANCHISEE'S GROSS ANNUAL REVENUES RECEIVED FROM ELECTRIC SERVICE
PROVIDED WITHIN FAYETTE COUNTY, WITH THE ABILITY TO Bt RAISED TO FIVE
PERCENT {5%). AND FURTHER PROVIDING FOR COMPLIANCE WITH RELEVANT LAWS,
BEGULATIONS AND STANDARDS; A PERFORMANCE BOND; INDEMNIFICATION:
INSURANCE: ACCESS TO PROPERTY AND INSPECTIONS; REPOHRTING; AUDITS,; NCTICE
OF FILINGS WiTH THE PUBLIC SERVICE COMMISSION: CANCELLATION OR
TERMINATION: PENALTIES FOR VIOLATIONS; AND BID REQUIREMENTS; ALL EFFECTIVE
ON DATE OF PASSAGE.

Section 1 - There is hereby created a non-exclusive franchisg to acquire. lay, maintain and
operate in the public streets, alleys, avenues, public roads, highways, sidewalks and other pubhc
ways of the Lexingfon-Fayette Urban County Government, a system or works for the generation,
transmission and distrioution of electrical energy from paints either within or without the corporate
fmits of this Urban County, to this Urban County and the irhabitants thereol, and frem and
through this Urban County to persons, corporalions and municipaiilies beyond the limits thereof,
and for the sale of same for light, heat, power and other purposes; te erect and maintain poles or
other struclures, wires and other apparatus necessary for the cperation of said system in, upon,
over, under. across and along each and all of the strects, avenues, alleys, rights-of-way and
pubhc places {not including parks. greenways, and other public argas not traditionally used for
public egress) within the present and future corporate limits of this Urban County (the "Rights-cf-
way"). subject to all the provisions of this Ordinance. This Ordinance does not excuse the
franchisee from complying with any and all existing and future locai laws and ordinances, as may
be amended, including but not limited to the terms and provisions of Chapters 17, 178. and 17C
of the Code of Crdinances. Lexington-Fayette Urban County Government (the "Code™), or the
provisions of its zoning ordinance, it applicable. which are incorporated herein by reference, and
which shall apply as if fully set forth herein to the extent that there is no express conflict with the
terms or provisions of tug Ordinance, or a direct conflict with tederal or state law. This franchisg
does not include the right or privilege to provide for the operation of a telephone communication
system. incluging telephone exchange scrvice {as delined by 47 USC Section 153(47)) and
exchange aceess (as defined by 47 USC Sec. 153 (18). data transmission, cabie service (as
defined by 47 USC Section 522(6)) or open video service (as defined by 47 USC Section

76.1500(a)). unless such services are used exclusively within the Company and not for revenue.
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Soction 2 - The person, firm or corperalior that snall become the purchaser of said
franchise, or any successor or assignes of such person, shall hercmalter be referred 1o as the
"Campany . The Lexington-Fayette Urbar County Government shall be reterred 1o as “Lexington”
or the "Gavernment”. The applicable definitions and terminclogy contained in the provisions of the
Code and’or Zoning Ordinance shall apply.

Scation 3 - The Company acquiring this franchise shall have the night and privilege of
layng. mantaining and operating a system or works for the generation, transmission and
distribution of electrical energy for the sale of same for hght, heal, power and other purposes, ¢
erect and maintain poles or other structures, wires and other apparatus necessary for the
operation of sa:d system in, along and under the Rights-of-way within the corporate boundaries of
Laxington as they now exist or may hereafler be extended (relerred to herein as the "System” of
the "Faciiies”); subject 1o the provisions hereof and to all powers (including police power) inherent
in, conferred upon. or reserved to Lexington, including but not limited to those contained in the
Code.

Section 4 — The Company shall conform to at leas! the minimum standards or
requirements contained in federal or state law of requlation in the operation of its System pursuant
1o this franchise. In addition to complying with the requirements contaned in federal or state law
or regulation. and the Code (as may be amended), the Company agrees that:

{a) All working faciliies and conditions used during construction, instalfation
and maintenance cf Facilities shall comply with the standards of the Occupational Safety and
Heaith Admimstration;

(o) It shal construct and operate 1he system ard related Facilities in
accordance with all apolicable generally accepted related industry codes and standards:

{c) Al constructon shall be performed in a workmaniike manner, and all
matenals. equipment, andfer Facilitics used or installed shall be in compliance with industry
standards. In case of any delect in the work, matenal or equipment, whether latent or patent, the
Company will remety such delects without cost to Lexington as scon as praclicable under the
circumstances or s ofherwise provided in the Code:

(d) In the construction of reconstruction or mantenance or removal of any ol
said Faciities. the Company shall have due regard for the rights of Lexington and others, and
shall net unduly interfere with, or in any way damage the propesty of Lexington of athers under.
on. or above the ground. The Company shall comply with all the laws of the Commonwealth of
Kentucky and ordinances of the Government as to placing hights, danger signals or warning signs
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ard shalt be liable for any and all damage that may arise by reason of iis faldure or neglect to
comply with such ordinances and laws. Work by the Company hereunder shall be done in a
workmanlike manner and sc as not 10 unnecessarily intertere with public use of the Rights-of-way.

(e} The mimmum clearance of wires and cables above the Rights-of-way and
the placement of any underground facilities shall conform to accepted good engineering practices
or national standards as recognized by the Kentucky Public Service Commission.

Section 5 — The Company shall comply with all of the requirements of the Code {as may
be amended), and more specifically, Section 17C-19 of the Code and the provisions of the zoning
ordinance, if applicable pertaining to Government construction and/or street projects.

Section 6 — In addition 1o any performance bond(s) required pursuant te Section 17C-23 of
the Code, the Company may be required to provide a performance guarantee for significant
projects with construction costs of one hundred thousand {$100,000.00) or more invelving the
Rights-of-way. This performance guarantee shall be set in an amount and duration to be
determined by the Chief Administrative Officer of Lexington or his or her designee upon
discussing and verifying the scope of such a project with the Company, and shall be in favor of the
Government to be issued by an entity subject 1o jurisdiction and venue in Fayette County,
Kentucky. In no event shall the total cumulative amount of such performance guarantee cxceed
two hundred thousand dollars {$200.000.00} in this Ordinance or by law.

Section 7 — As consideration for the granting of this franchise, the Company agrees it shall
defend, indemnify. and hold harmless Lexington consistent with the indemnification and hold
harmicss provisions as set forth in Section 17C-17 of the Code, or as it may be amended in the
future. This obligation to defend, indemnify. and hold harmless does not include defending.
mdemsutying and holding harmiess the Government for its own negligent acts.

Secticn 8 - The Cempany shall comply with all applicable federal, state or local non-
discnmination and affirmative action requirements of any laws, regulations and executive
directives, and shail not discriminate in its employment practices against any employee or
applicant for employment because of race, color, religion, national origin, sex, age or physical
handicap.

Section 9 - The Company agrees to procure and maintain throughout the term ot this
franchise and any extension thereof, commercial general liability insurance in the principal amount
of at least One Milicn Dollars ($1,000.000) per occurrence with a Two Million Dollar
{52,000.000.00) aggregate, with an insurance company authorized to do business in the

Commonwealth of Kentucky with the provision, "it is agreed and understoed that the Lexington-
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Fayette Urban County Government, its agenis, empleyees. officers and elected officials, as thair
interests may appear, are additional insureds, in the same manner as f a separnte polficy had
been issue. under the provision of the policies requircd to be issued during the term of this
franchisc or as otharwise required by this Ordinance.” Al nsurance policies shall be broad form
in nature and shall be through a company with an A.M. Best Rating of "A" or hetier, aomitted 10 do
business in Kentucky. and the contract shall be non-cancelabls without at least thirty (30} days
advance written notice by registered mail to Laxington from the insurance company and shall
provide Lexington with & certificate of insurance evidencing the insurance policy required by this
sechon The cedificate shall stale that the insurance policy shall not be canceled, materiaily
changed or non-renewed until after thirty (30) days wniten notice has been provided to Lexington,
howevear, insurance may be canceled and replaced with a poficy that continues to meet or exceed
the requirements of this section. The Company may satisfy he insurance requirements and
conditions of this section under an equivalent seif-insurance plan that is acceptabie 10 Lexington.
Seclion 10 - {a) Lexington. through its Mayor or his designee, or through such assistants
as Lexington may employ or designate, may, at all reasonable times and under reasonable
conditions with pricr notice and in compliance with any recognized and appropriate safety
standards or guidehnes, have access to all or any of the property owned or used in part or in
who's by the Company i its operating and mairtaining the System under Hhis franchise and
located within the Rights-ot-way. In ke manner. Lexinglon's above-mentioned officers and
assistants may at ail reasonable times and under reascnable conditions with prior notice, inspect.
ang sudject to any reasonable confidentiality measures requested by the Company. examine or
verity ail or any of ihe accounts, books. records, contracts, documents or papers of the Company
relaling to gross revenues in Fayette County in order to audit and recompule any amaunts
determined to be payable under this Ordinance consistent with the provisions of Section 19(b) of
this Ordinance. In the event that Lexington determines that it desires an audit of this franchise,
the Company agrees to comply with all reasonable requests of Lexington pertaining to obtaining
any necessary infermabion or documentation from the Company reasonably necessary 1o the
administration of this franchise and the provisions of Section 19{b) of this Ordinance shall apply it
approprate.
(b} The Company agrees furiher 1o furrish the Mayor or his designee timely
writtenn nolice of its filing an application with the Public Service Commission for an increase in

gencral base rates concutrent with said filing.  Should Lexington choose to intervene it such



Commission action. the Company shall not oppose such intervention, and Lexington shall be
given access to records refaled to said application. as requrred by the Commission.

{C} The Company agrees to provide Lexington andior its Councit with
information pertaining to its provision of services pursuant o this franchise Lpon reasonable
request. This shall include. but is not necessarily limited to. attending pubkic meeting(s) at which
some or all the Gouncilmembers are in attcadance (n order to prowde such information upon
reasonabie advanced notice) and providing an annual update te the Council upon its request.

Section 11 - {a) The franchise hereby created shall be for an initial period of five (5)
years from the date of acceptance by the Urban County Council.

&) This franchise may be renewcd for up to two {2) additional terms nct to
exceed five (5) years each upon the request of the Company and the approval of the request by
the Urban County Council.  The reguest for a renewal shall be made in writing to Lexingten's
Mayor and Vice-Mayor at least one hundred eighty (180) days, but no earlier than ane (1) year,
in advance of the termination date of the Company’s franchise agreement. The ultimale
deaision of whether to grant an additional franchise term shall solely be that of the Government,

{c) In addition, the term of the franchise may be extended up to twelve {12)
months by agreement of the parties in order to provide for the good faith negobation of a new
franchise.

(d) This franchise is not exclusive, and the Government reserves the right to
grant similar franchises to more than one Company. Al franchises awarded pursuant to this
Ordinance are intended to terminale at the same time. Therefore any Company awarded a
franchise pursuant to this Ordinance shall only be awarded a franchise that is equal in duration
o the remaining term of the initial franchise(s)

(e} This franchise creates no vested rights in the Company and any inslallation
or emplacement of Facilites by the Company in the Rights-of-way is at the Company's nsk. If the
Company is not granted a new franchise upon the expiration of the term for which the franchise is
granted, or if the Company's franchise is terminated or cancelled, as provided for herein,
Lexington shall have the right to require the Company to remove at its own expense all portions of
the systern from all Rights-of-way within the confines of Fayette County.

{f) No assignment of this franchise or the System subject o this franchise
shall take place without al least sixty (60) days advance written to Lexington, and consent by
Lexington, which consent shall not be unreasonably withheld. The Company must obtain Public
Service Commission approval when necessary and at a minimum the assignee must show that it
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has rmet any and applicable statutory or regulatory standards or requirements partaining o such
an assignment.

(3 The Company shal nol cbject to the Governments intervention and
pacticipation 0 any action before the Publc Service Commission invelving the transfer of control of
the Conrpany.

Secton 12 - {a) If, after the Company 15 provided the oppertunity to appear and present
evidence before Lexington's Chief Administrative Officer or his designee, Lexington determines
that the Company has viclated any of the following provisions of this Ordinance. the following
penaities shail be receverable. The above-determination, which must be in writing and provide
the basis for the dec:sion, shall be the final administrative decision, which may be appealed to a
court of competent jurisdiction.

(1} For failure to commence removal of any pending construct:on project within
thirty (30) days of receiving notice from Lexingtan that the franchise has expired and will nct be
renewed. the Company shall forfeit five hundred dollars ($500.00) per day or part thergot that the
violation continues:

12} For faiture 1o provide data and reports requested by the Government and as
required by this Ordinance, the Company shall forfeit on hundred doltars ($100.00) per day or pan
thereof that the viclation continues;

(3} For fallure to pay the franchise fee when due pursuant to Section 18 of this
Ordinance. or any itemized bill presented by the Gavernment pursuant to Section 5 of this
Ordinance or this section, the Company shal! farfeit one hundred doliars {$100.00) per day or part
ihereof that the violation continues. However, this provision shall not apply if interest is assessed
by the Governmenl pursuant to Scction 12(ch

o} It the Company fails to comply within thirly (30) days of any Council
resclution directing comphance with any other provisions of this Ordinance, the Company shall
forfeit one hundred dollars ($100 00) per day or part thergof that the violation continues. The
decision of the Council may be appealed to a court of competent junsdiction.

i} The Company shall not be excused from complying with any of the terms
and conditions of this Ordinance by any failure of Lexington. upon any one or more occasions,
to insist upon the Company's performance or to seek the Company's compiiance with any one
or more of such terms or conditions. Payment of penalties shall not excuse non-performance

under this Ordinance. The right of the Government to seek and collect penalties as set forth in



+his section is in addition to its right to terminate and cancel as set forth in Section 14 of this
Ordinance.

Section 13 - Lexington reserves ail rights it might presently have, or which it may hereafter
acquire, 1o regulate the Company's rates and services. The parties acknowledge the [eurrent]
general reguiatory authority that the Kentucky Public Service Commission has been provided in
this area.  The rights of all subscribers are defined by the Customer Bill of Rights. which is
contained in the Company’s tariffs. The Company will abide by any all Commission orders and/er
tariffs pertaining 10 service and operations in Fayetie County.  As further consideration for the
granting of this franchise, the Company shall work with the Government to improve the
identification and replacement or repair of nonfunctioning street lights.

Section 14 - {a) In addition 1o all other nghts and powers peraining to the Government by
virtue of the franchise or otherwise, Lexington. by and through its Council, resesves the right to
terminate and cance! any franchise awarded pursuant to this Ordinance and all rights and
privileges ol the Company hereunder in the event that the Company:

M Willtully violates any material provision of the franchise or any materiat rule.
order, or determination of the Government made pursuant to the franchise, except where such
viclation is without fault or through excusable neglect;

{2) Wiltully attempts to evade any material provision of the franchise or
practices any fraud or deceit upon the Government:

{3} Knowingly makes a material misrepresentation of any fact in the application,
proposal for renewal, or negotiation of the franchise,

(1) Is experiencing a foreclosure or other judicial sale of all or a substantial part
of the Company's Facilities located within Fayette County. The Company shall provide the
Government at least thirty {30) days advance wnitten notice of such foreclosure or sale;

{(5) 15 no longer able to provide regular and customary uninterrupted service to
Its customers in the franchise area.

(by Prior to attempting to terminate or cancei this franchise pursuant to this
section, the Mayor or his designee, or the Urban County Council shall make a written demand that
the Company do or comply with any such provision, rule. order or determination. If the violation
of Section 14(a) by the Company continues for a periad of thirty (30} days following such writien
demand without written proof that the corrgaclive action has been taken or is being actively and ex-
peditiously pursued, Lexinglon may place its request for termination of the franchise as carly as

the next regular Councl meeting agenda. Lexington shall cause o be served upon Cempany, at
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least len (10) days prior to the date of such Councl meeting. a written notice of intent 1o request
such termimaton and the time and place of the meeting, legai notice of which shall be published m
accordance with any appleable iaws.

(1) It shall be a defense 10 any attempt ta terminate and cancel the franchise
that the Company was relying on federal law, stale law. or a valid tanif in actng or not acting on
the issus in dispute.

{2y The Council shall consider the request of the Government and shall hear any
person interested therein, and shall determing in its discretion, whether or not any violation by the
Company was with just cause.

(3) If such viclation by the Company is found to have been with just cause, the
Council shall direct the Company 1o comply therewith within such time and manner and upon such
terms and conditions as are just and reasonable.

(4) If the Council determings such viotation by the Company was without just
cause, then the Council may, by resolution, declare that the franchise of the Company shall e
terminated and forfeited unless there is compliance by the Company within such period as the
Councii may ix.

Section 15 — The Gouncil shall have the nght tc cancel this franchise thirty (30) days after
the appointment of a rccaiver, or trustee, to take over and conduct the business of the Company,
whether in receivership. reorganization. bankruptcy, or other action or proceeding, unless such
recevership or trusteeship shall have been vacated pricr to the expiration of said thirty (30) days,
unless:

{a} Within thirty (30) days after his election of appointment, such receiver or
trustee shall have fully complied with alf the provisions of this Crdinance and remedied alt defaults
thereunder. and,

(b) Such raceiver or trustee, within said thirty (30) days shall have executed an
agreement, duly approved by the court having jurisdicton in the premises, whercby such receiver
or trustee assumes and agrees to he bound by each and every provision of this Ordinance and
the franchise granted to the Company.

Section 16 - 1t shalt be the duty of the Mayor or his designee as soon as practicable after
the passage of this Ordinance to offer for sale at public aucticn said franchise and privilege. In
the event that adddtional interested bidders are identiied or express an interest in obtaming a
franchise after this initial aflering, the additional olfering and advertisement 1o accammedate such
bidders is hereby autherized where not precluded by law. Said franchise and privilege shall be
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s0ld 1o the highest and best bidder or bydders at a time and place fixed by the Mayor after he or
she has given due notice thereof by publication or advertisement as required by law,

Section 17 - Bids and proposals tfor the purchase and acquisition of the franchise and
privileges hereby created shall be in writing and shall be delivered to the Mayor or his designee
upen the date and at the time fixed by him or her in said publication or advertisement for receving
same. Thereafter, the Mayor shall report and submet 1o the Urban County Council, at the time of
its next regular meeting or as soon as practicable thereafter, said bids and proposals for its
approval. The Urban County Council reserves the night. for and on behalf of the Government, to
reject any and all bids for said franchise and privileges; and, in case the bids reported by the
Mayor shalt be rejected by the Urban County Council, it may direct. by resolution or ordinance,
said franchise and privilege 1o be again offered for sale, from time to time, until a satisfactory id
therefore shall be received and approved.

(a) Each bid shall be accompanied by a non-refundable payment to Lexington
in the amount of five hundred dollars (3500.00} to cover its cost of advertising and other
administrative expenses incurred.

[{9)] in addition, any bid submitted by an entity or perscn not already owning
within the territorial limits of Fayetle County a plant. equipment, and/or Facilities sufficient 10
render the service required by this Crdinance must be accompanied by cash or a certified check
drawn on a bank of the Commonwealth of Kentucky, or a national bank. cqual to five percent
(5% of the fair estimated cost of the system required to render the service. which check or cash
shall be forfeited to the Govesnment in case the bid should be accepted and the bidder shouid fail.
for thirty (30) days after the confirmation of the saie, to pay the price and to give a good and
sufficient bond in a sum equal to one-fourth (1/4) of the fair estimated cost of the system (o be
erected, conditioned that it shall be enforceable 1n case the purchaser sheuld fail, within sixty (60)
days, to establish and begin rendering the service in the manner sct forth in this Ordinance. Bids
shall includeg such documentation as is necessary to support the bidder's determination of the fair
estimated cost of the system required 1o render the service. Lexington reserves the right to
review any of bidder's supporting documentation which justifies bidder's determination of said
estimated cost.

Section 18 - {a) In consideration for the granting of the franchise the Company agrees to
pay the franchise fee as provided herein. which shail automatically be established in an amount of
three percent (3%) of the gross annual revenues received by the Gompany within Fayette County
including any fees charged directly to customers related to the receipt of senvices, uniess
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Lexington establishes the franchise fee in a different amount pursuant to this section. Lexington
roserves the right at any ime during the effective per.cd of the franchise to be awarded hereby to
impose apen the Company a franchise fee i an amount not to exceed five percent (59). inclusive
of the permitting fees provided in subsection 18(f), beow. of the gross annual revenues received
py the Company from electric service provided by the Company within Fayctte County including
any fees charged directly to customers related to the receipt of services. The Company may
choose to assess the permitting fees provided in subsection 18(f). below, in addition to and as a
part of the franchise fee amount.  The ierm gross annual revenues 1s intended 1o include revenue
received from customers within Fayette County supplied under residential, commercial, ndustrial,
public street ard highway ighting. and other public autherities clagsifications. At 2 minmum, the
franchise fee is intended to apply to gross revenuss related to those services which include the
franchise fee as part of the tariff filed with the Public Service Cormmission as of the date of the
adoption of this Ordinance. and the Company expressly agrees that it will continue to pay
franchise fees on the gross revenues derived from these services for the duralion of this franchise
with the exception of those public street lights for which Lexington is the customer. The Company
further agrees to include the franchise fee tanff on any revised or additional tariffs for services in
Fayette County unless Lexington specifically ingicates that it does not want the fee to apply. The
Company agrees that the franchise fee shall not be applicd to those pubhc street lights for which
Lexington is the customer subject to any required approval by the Kentucky Public Service
Commission. No later than ten {10) working days after final acceplance of its bid by Lexington, or
any subsequent notification of any change in the amount of the fees in this Section 18, the
Cempany shail make any necessary filings with the Kentucky Public Service Commissicn ta
orovide for prompt and satsfactory cest recovery of the amount({s) payable under this Ordinance
and any franchise awarded pursuant to its terms for any amounts for which it desires recovery. In
the event that a new or madilied larit or special contract is necessary to comply with the franchise
or to seek cost recovery, such filing shall be made within forty-five (43) days. The Company shall
provide Lexington with copies of any filings it makes with the Kentucky Public Service Comimission
related to the franchise in order to satisty the obligatons created heren.  The Company is
olirerwise required to continue submitting payments to the Government under the terms of its
existing tanff{s} and/or franchise untit such tme as any necessary approvals are obtained.

{b) As further consideration far the grantng of this franchise, the Company

shail work with the Government to provide of redundant power feedsiines sufficient 10 meet



operational necds from separate power substations to all Government facilibes housing security.
communications, and or infermalion techno ogy senaces in accordance with any applicable tanft.

(c) As further consideration lor the granting of this franchise, the Company
shall permit the Government 1o utilize its pole, conduit, or raceway space at no charge when such
space is vacant or available for public safety or governmental purposes. If such space is not
available, then the Company shall make such space available on the most favorable terms
extended to any other customer. This provision shall not supersede any existing or future
agreement that the Government has with the Company pertaining to the use of the Company’s
space.

{d) 1t. after a period of sixty (60) days frem the filing of Company's application
or tanif, the Kentucky Public Service Commission has made no final determination concerning the
prompt and satistactery recovery of amounts payable under this Section by the Company, then
the Company's obligation to pay the amount specified in Section 18{a) shall be suspended,
provided the Company shall first give the Government ten ¢10) days written notice of its intention
1o suspend payment pending the decision of the said Commission. In the event of suspension of
the Company's obligation as herein provided. the Government shall have the option to terminate
this franchise within thirty (30) days of receipt of said written notification from the Company.
Notwithstanding the above, any Company that had a previcusly existing franchise with Lexingten
shafl continue 1o pay the fees established pursuant o its previous franchise.

(e} In the event the sale of electricity is deregulated within the Commonweallh
of Kentucky, and derequlation results in a material shortfatl of revenue 1o Lexington, Lexington
shall have the option of terminating the franchise agreement with the Company. 1f the franchise
agreement is termirated by Lexington pursuant to this provisicn, Lexingten and the Company
shall have a duty to negotiate in good faith with respect to offering a mutually accepiable franchise
agreement to the Company.

(fy In addition to the tranchise fees in Section 18(a), the Company is also
required to pay Lexington an additional amount intended to adequately compensate Lexington for
its perrnitting and inspection of the Company's construction actwties in the Rights-of-way
pursuant to Section 17C-22 of the Code. This amount is 10 be paid separately to Lexington at the
time and under the terms as sel forth in Chapter 17C of the Cede. The Company may seek tariff
approval from the Kentucky Public Service Commission for the recovery of such paymants as set
forth in Section 18(a). Notwithstanding the foregoing, the Company may elect to pay for its permit
fees upon application for each respective permit upon approval of the person specified in Chapter
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17C of *he Code  These permitting fees are subyect lo change during the term of the franchise
based upor an audit of the actual cost of permitting for the Governrrent or a change in the
amount of the respective permitting fees found in Section 17C-22 of the Code. In the event cf
such a change, the Company shall be provided at 'east sixly (60) days advance written notice.

{Q) To the extent the Company actually incurs other reasonable incremental
costs in conpoction with its compliance with Lexington's ordinances; Lexington agrees that the
Company may recover such amounts from its customers pursuant to the terms of a tariff filed and
approved by the Kentucky Public Service Commission, if atherwise permitted by law

Soction 19 - {a) Payment of any amount due under this Crdinance shall be made on a
monthly basis within thirty (30) days of the end cf the preceding calendar month. Upon request,
Company shall deposit such payments clectronically to an account specified be Lexington. In
the event of suspension of the Company's obligation pursuant to Section 18(b) herein, said
suspension shall not have application to any amount due hereunder for the preceding calendar
month, and the gross income received by the Company during any such suspension pericd
shatl be excluded from the Company's annual gross revenues for the purpose of calculating
amounts due under Section 18(a) herein.

(o} No acceptance of any franchise fee payment by lLexington shall be
construcd as an accord and satisfaction that the amount paid 15 in fact the correct amount nor
shall acceptance be deemed a release to any claim Lexington may have for future or additional
sumns pursuant to this Ordinance.  Lexingten shall have the right to inspect the Company's
income, financial, and records relating to gross revenues in order to audit, and to re-compute any
amounis determined to be payable under this Ordinance. The Company shall respond to a
reasonable reguest tor information refated to obtaining audit information within ten (10) business
days unless agreed otherwise by the parties. This provision shail survive the term of any
franchise agreement awarded pursuant to this Ordinance for a period of one (1) year. Any
additional amount due 1o Lexinglon as a result of the audit shall be paid within thirty {30} days
foilowing written notice 1o the Company by Lexington which notice shall include a copy of the audit
report. W as a result of such audit or review Lexington determines that the Company has
underpaid its franchise fee by five percent (5%) or more for any six (8) month period then in
additicn to making fult payment of the relevant obligation tt shall reimburse Lexington for all of the
reasonable costs associated with the aucit or review. [f such audit or review is performed in
connection with the granting of a new franchise, and extension of the terms of this franchise. a
sale or transfer of control of the Company, or a substantive moditication of the terms 1o, or an
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assignment of this franchise, the Company shall reimburse Lexington for all of the reasonable
costs associated with the audit or review including all out-of-pocket costs for aflorneys,
accountants and other consultants.

(c) In the event that any franchise payment or recomputed amount is not made
on or before the applicable dates heretofore specified, interest shall be charged from such date at
the annual rate of eight percent (8%). Overpayments discovered by the Government or the
Company shall be an adjustment on the next monthly payment without interest.

(d) With respect to its billing of Lexington, Company agrees 1o work with
Lexington toward the provision of glectronic billing and information regarding energy consumption,
and shall imely provide an explanation of any and all billing adjustments or credits including the
account(s) impacted and any and all late payments upcn reasonable request.

Section 20 — Bids offered tor purchase of this franchise shall state the bidder's
acceptance of the conditions set forth in this Ordirance. It any bid shall include an offer of
payment over and above the terms of the franchise, then a certified check for saxd amount,
payable 10 the Lewnglon-Fayette Urban County Government, shall be deposited with the
Government.  This amount shall be in addition to the provision for payments comtained in
Sections 18 and 19. which shall be considered as a condition of this franchise. Any check
deposited by an unsuccessiul bidder shall be returned when the Urban County Council shali
have accepted the bid or bids, which in its judgmentis or are the highest and best.

Section 2t - Any violation by the Company, its vendee, Lessee. or successor of the
material provisions of this franchise or any material porticns thereof, or the failure promptly 1o
perform any of the provisions thereof, shall be cause for the forfeiture of this franchise and all
rights hereunder after wrtten notice to the Company and continuation of such viclations, tailure
or default, as set forth in Section 14.

Section 22 - The Company shall have the authority to trim trees that are located within or
overhang the Rights-of-way so as to prevent the branches of such trees from coming in contact
with the wires, cables, or other Facilities of the Company. Any trimming, removal or other
disturbance of trees shall conform to all lawful ordinances, requirements and directives of the
Government, including but not limited to the Government's Street Tree Ordinance {Chapter 178 of
the Code of Ordinances). and the Company shall make avalable upon reasonable request of
Lexington, information regarding its tree trimming practices. In the event that the Company fails to
imely and sufficiently respond 10 a legilimate and reasonable complaint regarding its failure to
trim such trees, and such complant is made known to Lexington, Lexington [shall contact the
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Cormpany with respect 1o such matter and attempt to reach a sat sfactory resut. Netwilhstanding
the foregoing, this provision i no way limits any existing or future lawful rights that Lexington may
have wth respect to such vees.

Section 23 - Tris Ordinance and any franchise awarded pursuant to it shall be governed
by the laws of the Commonwealth of Kentucky. both as to interpretation and performance. The
venue for any litigation related to this Crdinance or a franchise shall be in a court of competent
jurisciction in Fayette County, Kentucky.

Section 24 - Ths Ordinance and any franchise awarded pursuant to it does not create a
contractual relationsnip with or right of action in favor of a third party against either Lexington or
the Company.

Section 25 - If any section, sentence, clause or phrase of the Ordinance is held
uncanstitutional or otherwise invalid, such infirmity shall not affect the validity of the remaining
Ordinance.

Section 26 - The franchise created by this Ordinance shall become effective when the
Urban Cournty Council accepts the bid(s) for it.

Section 27 - This Ordinance shall become effective on the date of its passage.

PASSED URBAN COUNTY COUNCIL: Mareh 2L, 2013

ATTEST: .

CLERK OF UF{é;N COUNTY COUNCIL.

PUBLISHED March 26, 2013 -1c
OURX Cases MAYOR.CCO11 1 ECONIRATZE.00C



Exweit e A 154-2013

BID FOR FRANCHISE

TO: LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT
FROM: BLUE GRASS ENERGY COOPERATIVE CORPORATION - BIDDER
RE: BIiD FOR FRANCHISE FOR CERTIFIED TERRITORY OF BIDDER LOCATED

WITHIN FAYETTE COUNTY, KENTUCKY
(ORDINANCE 35-2013)

Blue Grass Energy Cooperative Corporation (herein designated as “Bidder”) bids a sum equal
to 3% of gross annual revenues received from electric service provided within Fayette County,
Kentucky (as set forth in the Franchise Ordinance) and within the certified territory of bidder as
recorded in the records of the Public Service Commission of Kentucky, Frankfort, Kentucky.

No deposit is required under Section 17 of Ordinance No. 35-2013 because the bidder
already owns within the territorial limits of Fayette County, Kentucky equipment and facilities
sufficient to render the service required by the ordinance.

Bidder states (as required by Section 20 of said ordinance) that it accepts the conditions set
forth in Ordinance No. 35-2013 insofar as the ordinance is legally valid under all applicable laws
{local, state and federal) and subject to all applicable requirements and regulations of the Kentucky
Public Service Commission. This bid will apply to the same electric service revenues as historically
collected under previous franchise ordinances and will not include any of the additional revenue
sources listed in audit of J. Stowe & Co., LLC dated February 10, 2012 in accordance with the stated
intention of Lexington-Fayette Urban County Government. A non-refundable payment of $500.00
required by Section 17 (a) “to cover the Government's cost of advertising and other administrative
expenses incurred” is attached.

The authority to bid for this franchise has been approved by the Kentucky Public Service
Commission. A copy of the Franchise Ordinance is attached.

Dated: April 2, 2013,

BLUE GRASS ENERGY COOPERATIVE CORPORATION

YA e

/J DONALD SMOTHERS, VICE PRESIDENT
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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

in the Matter of:
APPLICATION OF BLUE GRASS ENERGY
COOPERATIVE CORPORATION FOR A
CERTIFICATE OF CONVENIENCE AND

NECESSITY TO APPLY FOR AND OBTAIN A

)

)

) CASE NO.

)
FRANCHISE IN THE TERRITORIAL LIMITS OF )

)

)

)

2013-00112

LEXINGTON-FAYETTE URBAN COUNTY

GOVERNMENT OF FAYETTE COUNTY

KENTUCKY FOR ELECTRIC UTILITY SERVICE

ORDER

On March 22, 2013, Biue Grass Energy Cooperative Corporation ("Blue Grass
Energy’) filed its application with the Commission seeking a Certificate of Public
Convenience and Necessity to qualify it to bid on a franchise for electric services offered
by the Lexington-Fayette Urban County Government. Under the provisions of KRS
278.020(4), no utility may apply for a franchise from any governmental agency until it has
obtained a Certificate of Public Caonvenience and Necessity from this Cornmission based
on our finding that there is a need and demand for the service sought to be rendered.

In light of the Lexington-Fayette Urban County Government's ordinance creating an
electric distribution franchise, the Commission determines that there is evidence of a need
and demand for electric services for the Lexington-Fayette Urban County Government.
Since the Commission's authority in such matters is limited by statute to finding only
whether there is a need and demand for the service sought to be rendered, no finding or
determination is made as to the qualifications of the bidder, the validity of any of the

provisions of the franchises offered by the Lexington-Fayette Urban County Government,

or the manner in which any franchise fee is to be treated for rate purposes.

F ol 3 1100 107 PR
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IT IS THEREFORE ORDERED that:

1. Biue Grass Energy is granted a Certificate of Public Convenience and
Necessity that authorizes it to bid on a franchise for electiic services offered by the
Lexington-Fayette Urban County Government.

2. If Blue Grass Energy is not the successful bidder, Blue Grass Energy
shall, within ten days of the award of the franchise at issue, file with the Commission a
written notice stating that Biue Grass Energy was not the successful bidder.

3. If Blue Grass Enetgy is the successful bidder, Blue Grass Energy shall.
within ten days of the award of the franchise at issue, fite with the Commission a copy of
the executed franchise agreement.

4. Any documents filed pursuant to ordering paragraphs 2 or 3 of this Order
shall reference the number of this case and shall be electronically submitied via the
Commission's electronic Tariff Filing System.

5. This Order shall not be construed as granting a Certificate of Public

Convenience and Necessity to construct utility facilities for the Lexington-Fayette Urban

County Government.

By the Commissicn
ENTERED

APR 01 2013

KENTUCKY PUBLIC
SERVICE COMMISSION

Case No 2013-00112

ol 12003 1021\
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Honorable Howard Downing
Altorney al Law

104 South First Sireet
Micholasville. KENTUCKY 40356

Service List for Case 2013-00112
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