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ARTICLE 7

BOARD OF ADJUSTMENT

7-1 ESTABLISHMENT - The Board of Adjustment, as
constituted at the time of the re-adoption of this Zoning
Ordinance, shall continue in power. There shall be seven (7)
members appointed by the Mayor with the approval of the
Urban County Council, for 4-year terms, ending on July 1 of
the designated year. The terms shall be staggered so that the
terms of no more than two members expire in any year.
Vacancies on the Board of Adjustment shall be filled within
sixty (60) days. If the vacancy is not filled within that time,
the Planning Com-mission shall fill the vacancy.

7-2 STAFF - The staff to the Board of Adjustment shall be
the Division of Planning of the Lexington-Fayette Urban
County Government.

7-3 GENERAL POWERS - The Board of Adjustment
may employ or contract with planners or other persons, as it
deems necessary, to accomplish its assigned duties. The
Board shall have the right to receive, hold, and spend funds
which it may legally receive from any and every source in and
out of the Commonwealth of Kentucky, including the United
States Government, for the purpose of carrying out the
provisions of this Zoning Ordinance. The Board shall have
the power to issue subpoenas to compel witnesses to attend its
meetings and give the evidence bearing upon the questions
before it. The Chairman of the Board of Adjustment shall
have the power to administer oaths to witnesses prior to their
testifying before the Board on any issue.

7-4 PROCEEDINGS - The Board of Adjustment shall
conduct meetings at the call of the Chairman, who shall give
written or oral notice to all members of the Board at least
seven (7) days prior to the meeting, which notice shall contain
the date, time, and place of the meeting, and the subject or
subjects which will be discussed. A simple majority of the
total membership of the Board of Adjustment shall constitute
a quorum.

The Board of Adjustment shall adopt bylaws for the
transaction of business and shall keep minutes and records of
all pro-ceedings, including regulations; transactions; findings;
deter-minations; the number of votes for and against each
question; whether any member is absent or abstains from
voting; all of which shall, immediately after adoption, be filed
in the office of the Board. A transcript of the minutes of a
Board of Adjustment meeting shall be provided if requested
by a party, at the expense of the requesting party, and the
transcript shall constitute the record.

7-5 NOTICE - The Board shall fix a reasonable time for
hearing an action or appeal and shall give public notice in
accordance with KRS Chapter 424, as well as written notice
as set forth more fully herein. Any person may appear at the
hearing personally or by attorney. All applications shall be
decided by the Board within sixty (60) days from the date of
the application, unless postponement is granted pursuant to
the Board's bylaws.

When an application is made for a variance, written notice
shall be given at least fourteen (14) days in advance of the
public hearing on the application to the applicant, Division of
Building Inspection, and to the owner of every parcel of
property within two hundred (200) feet of the property to
which the application applies. In the event that the subject
property adjoins land which is zoned Agricultural Urban
(A-U), Agricultural Rural (A-R), Agricultural Natural Areas
(A-N), or Agricultural Buffer (A-B), notification shall be
given by first-class mail to not only those properties within a
200-foot radius of the subject property, but to the next two
properties beyond those included in the 200-foot radius; but
in no event shall notice be required for property more than
2,400 feet from the subject property.

When an application is made for a conditional use permit,
administrative review, non-conforming use or structure
appeal, or any other appeal, written notice shall be given at
least twenty-one (21) days in advance of the public hearing on
the application to the applicant, Division of Building
Inspection, and to owners of parcels of property within five
hundred (500) feet of the property to which the application
applies. In the event that the subject property adjoins land
which is zoned Agricultural Urban (A-U), Agricultural Rural
(A-R), Agricultural Natural Areas (A-N), or Agricultural
Buffer (A-B), notification shall be given by first-class mail to
not only those properties within a 500-foot radius of the
subject property, but to the next two properties beyond those
included in the 500-foot radius; but in no event shall notice be
required for property more than one (1) mile from the subject
property. Notification shall also be given by first-class mail
to any neighborhood or homeowner’s association within the
500-foot radius of the subject property. Such association
must be duly registered with the government through the
Division of Planning and the Office of Geographic
Information Systems (GIS). In addition, for any conditional
use permit, notice of the public hearing shall be posted on the
subject property for fourteen (14) consecutive days prior to
the hearing.
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All written notice shall be by first-class mail, with certifi-
cation by the Board's Secretary or other officer that the notice
was mailed. It shall be the duty of the applicant to furnish to
the Board the name and address of an owner of each parcel of
property as described in this section and of any neighborhood
or homeowner’s association located within the required notice
area. Records maintained by the Property Valuation Adminis-
trator may be relied upon to determine the identity and
address of said owner. In the event such property is in
condominium or cooperative forms of ownership, then the
person notified by mail shall be the president or chairperson
of the owner group that administers property commonly
owned by the condominium or cooperative owners.

7-6 SPECIFIC POWERS - The Board of Adjustment
shall have the following powers:

7-6(a) CONDITIONAL USE PERMITS - The
Board shall have the power to hear and decide
applications for conditional use permits to allow the
proper integration into the planning area of uses which
are specifically named in this Zoning Ordinance, which
may be suitable only in specific locations in the zone
only if certain conditions are met, and which would not
have an adverse influence on existing or future devel-
opment of the subject property or its surrounding
neighborhood.

(1) The Board may approve, modify, or deny any
application for a conditional use permit. If it
approves such permit, it may attach necessary
conditions such as time limitations,
requirements that one or more things be done
before the request can be initiated, or conditions
of a continuing nature and which would not
have an adverse influence on existing or future
development of the subject property or other
property in the neighborhood. Any such
conditions shall be recorded in the Board's
minutes and on the conditional use permit,
along with a reference to the specific section in
the Zoning Ordinance, listing the conditional
use under consideration. Where the Zoning
Ordinance establishes conditions for a condi-
tional use, such conditions are the minimum
requirements for the use and may not be waived
or varied unless otherwise specifically allowed.
The Board shall have power to revoke
conditional use permits for non-compliance
with the condition thereof. Furthermore, the
Board shall have a right of action to compel
offending structures or uses removed at the cost
of the violator and may have judgment in
personam for such cost.

@

©)

In approving a conditional use permit, the
Board shall find that the public facilities and
services that will be needed are, or will soon be,
adequate to serve the proposed use. The Board
shall give consideration to the road system
sewage disposal facilities, utilities, fire and
police protection and other services and
facilities as are relevant to the proposed use.
The Board may establish conditions to ensure
that the proposed conditional use will not have
an adverse influence on the subject property or
the surrounding neighborhood.

In approving a conditional use permit, the
Board shall provide for the continuation of
existing or proposed collector streets, and
whenever possible, provide for the continuation
of local streets.

(4)

When reviewing a conditional use application,
the Board shall thoroughly address potential
impacts to any identified environmentally
sensitive area (ESA), geologic hazard area
(GHA), as further regulated under the
Subdivision Regulations, and/or Rural Service
Area (RSA) prime soils as well as any other
resources of special concern located on the
property. The Board may require a more
detailed site plan and more comprehensive
associated information in order to assess and
consider the future protection of such areas and
resources, Such a site plan shall be prepared by
a_qualified professional  well-suited to
addressing a particular issue or concern of
interest, including  landscape architects,
hydrologists, geologists, environmental
engineers, naturalists, arborists, etc. The site
plan shall show or describe protection
measures, mitigation and enhancement of the
ESA(s) and/or GHA(s) and their associated
buffer areas, when they are, or could be,
impacted by any alteration, use or activity
within the ESA(s) and/or GHA(S) and their
buffer areas pre-construction, during
construction and post-construction.  For any
conditional use permit granted for a site
containing any ESA(s) and/or GHAC(s), the
Board may impose intermediate certification
and verification  reviews during the pre-
construction, active construction and/or post-
construction phases of development in order to
ensure protection of environmentally sensitive
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areas and environmental hazard areas during all
phases of a project. Such certification or
verification reviews may be conducted by either
a_public _enforcement agency or a qualified
private contractor, as deemed appropriate by
the Board. In addition, when the proposed
conditional use is located within the Rural
Service Area (RSA), the Board may consider a
requirement that alterations to the ESA(s)
and/or GHA(S), such as non-habitable
structures, non-habitable facilities, natural
feature modification and paving installation
associated with the conditional use permit be
removed, and/or restored if the conditional use
were to cease operation.

(5) The granting of a conditional use permit does

(6) 5}

not exempt the applicant from complying with
all other requirements of law.

In any case where a conditional use permit has
not been exercised within the time limit set by
the Board; or within one (1) year, if no specific
time limit has been set, the granting of such
conditional use permit shall not revert to its
original designation unless there has been a
public hearing, with notice as required herein
below. Exercised, as set forth in this section,
shall mean that binding contracts for the con-
struction of the main building or other improve-
ment have been let; or in absence of contracts,
that the main building or other improvement is
under construction to a substantial degree or
that  prerequisite  conditions  involving
substantial investment shall be under contract,
in development or completed. When
construction is not a part of the use, exercised
shall mean that the use is in operation in
compliance with the conditions as set forth in
the permit.

(7) (6)-The Division of Planning shall review all

conditional use permits, except those for which
all conditions have been permanently satisfied,
at least once annually and shall have the power
to inspect the land or structure where the
conditional use is located in order to ascertain
that the landowner is complying with all of the
conditions listed on the conditional use permit.
If the landowner is not complying with all of the
conditions listed on the conditional use permit,
the Division of Planning shall report the fact in
writing to the Chairman of the Board of

Adjustment. The Board shall hold a hearing on
the report within a reasonable time, and notice
of the time and place of the hearings shall be
furnished to the landowner at least one (1) week
prior to the hearing. If the Board of Adjustment
finds that the facts alleged in the report of the
Division of Planning are true and that the
landowner has taken no steps to comply with
them between the date of the report and the date
of the hearing, the Board of Adjustment may
authorize the Division of Planning to revoke the
conditional use permit and take the necessary
legal action to cause the termination of the
activity on the land which the conditional use
permit authorizes.

(8) {A—Once the Board of Adjustment has granted a
conditional use permit, and all of the conditions
required are of such type that they can be
completely and permanently satisfied, the
Division of Planning, upon request of the appli-
cant, may, if the facts warrant, make a
determination that the conditions have been
satisfied and enter the facts which indicate that
the conditions have been satisfied and the con-
clusion in the margin of the copy of the condi-
tional use permit, which is on file with the
County Clerk. Thereafter, said use, if it
continues to meet the other requirements of the
regulations, will be treated as a permitted use.

(9) {8)-The granting of a conditional use permit for a
“functional  family” shall be based on
application of the following considerations by
the Board:

a. Members of the functional family will
share a strong bond or commitment to a
single purpose (e.g., religious orders);

b.  Members of the functional family are not
legally dependent on others not part of the
functional family;

c. Members can establish a legal domicile as
defined by Kentucky law;

d. Members share a single household budget;

e. Members prepare food and eat together
regularly;

f.  Members share in the work to maintain the
premises;

g. Members legally share in the ownership or
possession of the premises;

h. Members demonstrate stability in the
arrangement, as opposed to transient living
arrangements.
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7-6(b) VARIANCES - The Board shall have the
power to hear and decide on applications for variances
that are defined as departures from dimensional terms
of the Zoning Ordinance pertaining to the height, width,
or location of structures, and the size of yards and open
spaces where such departures meet with the
requirements of this section. The Board may grant a
variance to vary the lot coverage or floor area ratio in
the Single Family Residential (R-1A, R-1B, R-1C, R-
1D and R-1E) zones or in the Two-Family Residential
(R-2) zone, as these factors do not increase the
permitted number of dwelling units. The Board may
grant a variance for dimensional requirements only and
may not vary the number of permitted signs, minimum
number of required parking spaces outside of the Infill
& Redevelopment Area, or other numeric requirements
or limits of the zone. However, the Board may grant a
variance to the maximum number of parking spaces
allowed in a zone, or reduce the minimum number of
parking spaces by fifty percent (50%) of the otherwise
required number in accordance with Article 16-10 for
projects within the defined Infill & Redevelopment
Area. Any reduction granted by the Board shall account
for and include all other allowable parking reductions.
The Board may impose any reasonable conditions or
restrictions on any variance it decides to grant, and may
revoke a variance for non-compliance with the
conditions thereof. The Board shall not have the autho-
rity to vary lot coverage, floor area ratio (except in the
R-1A, R-1B, R-1C, R-1D, R-1E and R-2 zones, as
permitted above), nor lot size; nor to vary the maximum
height of a building containing residential units in the
Neighborhood Business (B-1) zone, as these are
methods of controlling population density used in this
Zoning Ordinance.

7-6(b)(1) FINDINGS REQUIRED FOR
VARIANCE - Before any variance is granted, the
Board must find the following, which shall be
recorded along with any imposed conditions or res-
trictions in minutes and records and issued in written
form to the applicant to constitute proof of the
variance:

(@ The granting of the variance will not ad-
versely affect the public health, safety or
welfare, will not alter the essential character
of the general vicinity, will not cause a
hazard or a nuisance to the public, and will
not allow an unreasonable circumvention of
the requirements of the zoning regulations. In
making these findings, the Board shall
consider whether:

(1) The requested variance arises from
special circumstances that do not gener-
ally apply to land in the general vicinity,
or in the same zone;

(2) The strict application of the provisions
of the regulation would deprive the
applicant of the reasonable use of the
land or would create an unnecessary
hardship on the applicant; and

(3) The circumstances are the result of
actions of the applicant taken subsequent
to the adoption of the zoning regulation
from which relief is sought.

(b) The Board shall deny any request for a
variance arising from circumstances that are
the result of willful violations of the zoning
regulation by the applicant subsequent to the
adoption of the zoning regulation from which
relief is sought.

7-6(b)(2) - The Board shall not possess the power to
grant a variance to permit a use of any land, building,
or structure which is not permitted by this Zoning
Ordinance in the zone in question.

7-6(b)(3) - A variance applies to the property for
which it is granted, and not the individual who
applied for it. A variance also runs with the land and
is transferable to any further owner of the land, but it
cannot be transferred by the applicant to a different
site.

7-6(c) NON-CONFORMING USE AND
STRUCTURE APPEALS - The Board of Adjustment
shall have the authority to hear and decide appeals, as
authorized in Article 4, concerning non-conforming
uses and structures. If it approves the appeal, the Board
must find, in addition to all requirements of Article 4,
that the non-conformity of the use or the non-con-
formity of the structure would not be increased in scope
or area of its operation, and that it would not have an
adverse effect on existing or future development of the
subject property or the surrounding area. In approving
an appeal, the Board may require appropriate conditions
be met to ensure the health, safety, and welfare of the
community and to protect the essential character of the
surrounding area.

7-6(d) ADMINISTRATIVE REVIEW - The Board
of Adjustment shall have the power to hear and decide
cases where it is alleged by an applicant that there is an
error in any order, requirement, decision, grant, or
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refusal made by the Division of Planning or the
Division of Building Inspection in the enforcement of
this Zoning Ordinance. Appeals under this section must
be taken within thirty (30) days of the date of official
action by the Division of Planning.

7-6(e) ALL OTHER APPEALS - Appeals to the
Board may be taken by any person or entity claiming to
be injuriously affected or aggrieved by an official
action, order, requirement, interpretation, grant, refusal
or decision of the Division of Planning or the Division
of Building Inspection in the enforcement of this
Zoning Ordinance. Such appeal shall be taken within
thirty (30) days after the appellant or his agent receives
notice of the action appealed from, by filing with the
Board a notice of appeal specifying the grounds thereof,
and giving notice of such appeal to any and all parties
of record. The Division of Planning shall forthwith
transmit to the Board papers constituting the record
upon which the action appealed from was taken and
shall be treated as and be the respondent in such further
proceedings. At any hearing by the Board, any
interested person may appear and enter his appearance,
and all shall be given an opportunity to be heard.

7-7 AUTHORIZATION - Based upon the official
record of the Board's public hearing, a written report of the
Board's action shall be prepared by the Division of
Planning and shall be forwarded to any responsible
Division. Such report shall constitute the authorization to
the Division to issue a permit, provided the permit
application meets all other requirements of law, or take
other action as appropriate.

7-8 RECORDING - All variances and conditional use

permits approved by the Board shall be recorded at the
expense of the applicant at the office of the County Clerk.
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ARTICLE 23

APPENDIX 23A - ZONING CATEGORIES AND RESTRICTIONS

23A-1 PURPOSE - The purpose of this appendix is to set
forth the zoning categories and restrictions for use in the
Expansion Areas, and to establish their regulatory content.

23A-2 GENERAL PROVISIONS APPLICABLE IN
ALL ZONES - The following provisions shall be applicable
in all zones within the Expansion Areas:

23A-2(a) SPECIAL RURAL ROAD ACCESS RE-
QUIREMENTS - In order to protect the unique character
of rural roads within the Expansion Areas, no new street
or new driveway access shall be permitted to the following
roads: DeLong Road in Expansion Area 1 and 2C;
northwest side of Walnut Grove Lane in Expansion Area
2A and Deer Haven Lane in Expansion Area 2B; and the
southeast side of Chilesburg Road in Expansion Area 2C.

23A-2(b) FENCES - No more than fifty (50) feet of
fence which is not a transparent fence or a stone fence
shall be located in a single horizontal plane.

23A-2(c) ENVIRONMENTALLY SENSITIVE
LAND - Except as provided under 23A-2(d), 23A-2(g),
and 23A-2(u) below, any environmentally sensitive fands
areas or geologic hazard areas shall be regulated in
accordance with the provisions of Articles-6-7(-and-6-10
6-11 of the Subdivision Regulations, as applicable.

23A-2(d) STEEP SLOPE AREAS - No building or
structure shall be located on any land with a slope which is
greater than 30%. For areas with slopes between 15% and
30%, the provisions of Article 6-18 6-11 of the Land
Subdivision Regulations shall be applicable.

23A-2(e) RURAL SERVICE AREA SETBACK - No
building or structure other than transparent fences and

stone fences shall be located within 100 feet of the Rural
Service Area Boundary.

23A-2(f) RURAL SERVICE AREA
AGRICULTURAL USE BUFFER YARD - All
development shall provide a buffer yard along any
boundary of a parcel proposed for development adjacent
to land which adjoins the Urban/Rural Service Area
Boundary, which is used for agricultural uses and which is
not located across an arterial street, which shall be:

1. Fifty (50) feet in width with two parallel fences of
not less than six (6) feet in height located along the
outermost and innermost boundaries of the buffer
yard with barbed wire not less than six (6) feet
above ground level or landscaping material along
each fence which will prevent persons from
climbing onto or over the fence; or

2. One hundred (100) feet in width with a fence of not
less than six (6) feet in height located at the
innermost boundary of the buffer yard with barbed
wire not less than six (6) feet above ground level or
landscaping material which will prevent persons
from climbing onto or over the fence; or

3. Three hundred (300) feet in width with a fence of
not less than four (4) feet in height located along
the innermost boundary of the buffer yard with
landscaping material which will prevent persons
from climbing onto or over the fence; or

4. A buffer yard width as agreed to in the form of a
legally recorded covenant by the owner of the land
used for agricultural purposes which provides
comparable protection to the agricultural use.
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ARTICLE 26

TREE PROTECTION STANDARDS

26-1 PURPOSE - The Urban County Government
recognizes the importance of trees as a vital component in
counterbalancing the effects of an urban setting by providing
cooling shade; by reducing noise and glare; by significant
contribution to urban aesthetics; by improving air quality
through carbon dioxide reduction and replenishing oxygen to
the atmosphere; by improving surface drainage and reducing
the effects of storm drainage flooding; by filtering non-point
source pollution from area streams; by stabilizing soil,
thereby minimizing erosion; and providing habitat for
wildlife. The purpose of this Article is to establish standards
and procedures for county-wide tree protection and planting
in new developments and redevelopments subject to review
by the Planning Commission.

26-2 INTERPRETATION AND DEFINITIONS - The
provisions of this Article shall be construed so as to liberally
carry out its purpose in the creation and enhancement of an
urban forest in Lexington-Fayette County. Words used in
this Article shall be construed as having their common
meaning or, when specified, as defined in other Articles in
this Zoning Ordinance; except as they may be defined herein
below:

Environmentally Sensitive Areas_and/or Geologic Hazard
Areas herein (and under Article 6-10 6-11 of the Subdivision
Regulations) will be subject to the more restrictive
regulations under the Subdivision Regulations. that-section:

TREE PRESERVATION PLAN (TPP) - A plan, which
may be in either written and/or graphic format, describing
and identifying existing trees, tree stands, and TPAs. The
TPP will outline, with description and/or maps, the natural
condition of the proposed development, proposed
alteration of the wooded area with justification for said
removal, protection measures for remaining trees,
environmentally sensitive areas, geologic hazard areas and
any riparian areas, before, during, and after construction.
The TPP will also contain replanting plans with locations.

26-3 APPLICABILITY OF STANDARDS - The
standards in this Article shall be applied to all major
subdivision and development plans. All developments shall
be required to demonstrate compliance with these standards
through either preservation of healthy trees present on the site
or, if sufficient existing trees to be preserved do not meet
these standards, through planting of new trees in accordance
with this Article. No development plan or subdivision plan
shall be approved unless it is in compliance with the
standards herein (see Article 26-5[c], Agricultural
Standard Exemptions).  Any areas that qualify as

26-4 PROCEDURES - The following procedures are
required as an adjunct to review of proposals for develop-
ment.

26-4(a) ON-SITE MEETING - Prior to the submission
of an initial planning application (i.e., development plan or
subdivision plan), the owner/developer shall contact the
Urban Forester, who will determine if an on-site meeting
with the developer’s design professional and/or pertinent
LFUCG staff is necessary.

26-4(b) PRELIMINARY DEVELOPMENT PLAN
RE-QUIREMENTS - A Tree Inventory Map (TIM), in
a number of copies specified by the Division of Planning,
shall be required to be filed as a part of any initial
application for approval of a preliminary development
plan. If a TIM is not provided at the time of filing in a full
and complete form, the plan application shall not be
considered as properly filed and may be rejected for
submittal by the Division of Planning. This map shall be
provided at the same scale as the preliminary development
plan and shall contain the following information, at a
minimum:

1. The locations of any tree clusters or stands,
including perimeter fence line trees, fences, and any
significant trees (showing the full canopy[ies] on
both sides of a property line in accordance with
Article 26-6[d], Perimeter Trees).

2. The species of trees noted above. This information
can be generalized as a single note calling out any
significant trees (4” + DBH, trees’ genus, sizes,
etc.).

3. Existing canopy coverage (location and extent
expressed as a percentage of the property) to be
included in the site statistics on the subdivision or
development plan.

4. Location of blue-line or first-order streams and other
water bodies.

5. Soil type and location.

6. Existing topographic contours in at least 5-foot
intervals.
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7. Location of any Environmentally Sensitive Area,
Geologic Hazard Area, and features, such as
sinkholes; slopes greater than 15%; floodplains;

springs; wetlands; or other areas Environmentally
Sensitive-Areas{ESAs), as defined under the Land

Subdivision Regulations.
8. Existing easements for utilities and other purposes.
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