FRANCHISE AGREEMENT

R-579-2019
Contract # 234-2019

THIS AGREEMENT made and entered into this 3\ day of October, 2019,|by and

between the LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT, an urban

county government of the Commonwealth of Kentucky pursuant to Chapter 67A of the

Kentucky Revised Statutes (hereinafter “Lexington”), and SQF, LLC a limited

liability

corporation created and existing under and by virtue of the laws of the State of

Delaware, with its principal office at 245 Commercial Street, Ste 203, Portland,
04101, (hereinafter “SQF").

WITNESSETH:

Oregon

WHEREAS, by Ordinance No. 69-2016 (the “Ordinance”), enacted May 12, 2016,

Lexington created a non-exclusive franchise for the privilege of constructing, erecting,

operating and maintaining a telecommunications (or related non-cable) system in

Fayette County, Kentucky; and
WHEREAS, pursuant to the Ordinance Lexington authorized the adverti
bids on said franchise and SQF submitted a timely bid to acquire said franchise;
WHEREAS, by Resolution No. m—2019, enacted October Er_, 2019, Le
accepted the bid of SQF as substantially responsive to the Ordinance and in t
interest of the citizens of Lexington-Fayette Urban County; and
WHEREAS, Lexfngton and SQF have agreed to 'accept the following as th

of this Agreement and as those of the franchise.

sing for
and
xington

he bes;t

e terms




|
!
!

NOW THEREFORE, for and in consideration of the mutual covenants ang

agreements contained herein the receipt and sufficiency of all of which are|hereby
acknowledged, the Government and SQF agree as follows:
1. Ordinance No. 69-2016, which is attached hereto as Exhibit “A” (thé

|
“Ordinance”), is incorporated herein by reference in its entirety and shall apply as if

fully set forth herein.

2. The bid of SQF for this franchise, which is attached hereto as Exh
is incorporated herein by reference in its entirety and shall apply as if fully s
herein.

3. Lexington hereby grants unto SQF a non-exclusive franchise

privilege of constructing, erecting, operating and maintaining a telecommunicat
related non-cable) system upon, through, along, under and over the public
alleys, avenues, public roads, highways, sidewalks, and other public ways
Lexington-Fayette Urban County Government in accordance with the terms
Ordinance.

4, This Agreement shall commence on ( Jciaber 5\5*- , 2019, ar
expire on June 23, 2026 unless otherwise extended pursuant to the provisions
Ordinance or the parties enter into another franchise agreement.

5. In consideration of the granting of this franchise, SQF agrees ta

Lexington any fees required pursuant to the Ordinance.
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6. SQF, its successors and assigns, in consideration of the grant, sale an;d

conveyance of the above franchise, does hereby bind itself, its successors and assigns!,
\

to faithfully and fully perform each and every condition of said franchise as contained ib
this Agreement, and further to faithfully perform all acts required of it as the pu rchasér
of said franchise. ;
7. This Agreement contains and embodies the entire agreement between thL

parties and shall be binding upon and inure to the benefit of the respective successors

J
in interest to the parties hereto. No changes, modifications or other deletions in this
Agreement shall be effective unless and until the same are reduced to writing and

approved, adopted, and executed in the same fashion as this Agreement. }
' 1
IN TESTIMONY WHEREOF, the Lexington-Fayette Urban County Governmedt

|
has caused its name to be affixed hereto by the Mayor and SQF, has caused its name tF

1

be affixed hereto by ;\—oS’\M Breder , its properly authorized officer.

LEXINGTON-FAYETTE URBAN COUNTY j
GOVERNMENT |

|

NMawlenzi€ Sommers
Deputy Conerl Clerk

SQF, LLC

BY: /%" é W







STATE OF [f!aiu )
) !

COUNTY OF _Lumbelad )
The foregoing Agreement was subscribed, sworn to and acknowledged before me

- OGlober, 2019
by _ Joshua Brodey , on behalf of SQF, LLC, on this the 9" day of June, 2046, Brm

|
'

My commission expires: Octobe, 25, Yoly

A A=

NOTARY PUBLIC
, STATE-AT-LARGE

Y

-

Notary Public,'State of Maine .- -

BENJAMIN T. MADDEN |-

My Comimission Expires October 25, 20191
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EXHIBIT A: ORDINANCE 69-2016




ORDINANCE NO. 69 -2016

AN ORDINANCE CREATING AND ESTABLISHING FOR BID A NON-EXCLUSIVE
TELECOMMUNICATIONS (OR RELATED NON-CABLE) FRANCHISE FOR THE
PLACEMENT OF FACILITIES FOR THE GENERATION, TRANSMISSION,
DISTRIBUTION AND SALE OF TELECOMMUNICATIONS OR RELATED NON-CABLE
SERVICES WITHIN THE PUBLIC RIGHTS-OF-WAY OF FAYETTE COUNTY FOR AN
INITIAL TEN (10) YEAR DURATION, WITH AN ADDITIONAL EXTENSION OF UP TO
TEN (10) YEARS; AND PROVIDING FOR COMPLIANCE WITH OTHER RELEVANT
LAWS, REGULATIONS, STANDARDS, AND ORDINANCES; DEFINITIONS; WORK,
MATERIALS AND CONSTRUCTION STANDARDS; WIRE MOVING AND TREE
TRIMMING; PERFORMANCE BONDS; INDEMNIFICATION; INSURANCE; ACCESS
TO PROPERTY AND INSPECTIONS; NOTICE OF FILINGS WITH THE PUBLIC
SERVICE COMMISSION; NO VESTED RIGHTS; LIMITED ASSIGNMENT; NOTICE
OF FORECLOSURE AND BANKRUPTCY; CANCELLATION OR TERMINATION;
VIOLATIONS AND PENALTIES; PERMITTING AND INSPECTION FEES;
ADDITIONAL PERMITTING AND OTHER REQUIREMENTS FOR SUBSTANTIAL
NEW CONSTRUCTION; AND BID REQUIREMENTS; ALL EFFECTIVE ON DATE OF
PASSAGE.

BE IT ORDAINED BY THE COUNCIL OF THE LEXINGTON-FAYETTE URBAN
COUNTY GOVERNMENT:

Section 1 - Creation of Franchise.

There is hereby created a non-exclusive franchise granting to the purchaser
thereof whose bid may be accepted, the discretionary right to construct, erect, operate
and maintain upon, through, along, under and over the streets, alleys, avenues, public
roads, highways, bridges, viaducts, sidewalks and other public ways of Fayette County,
a Telecommunications System (or a related system which is not otherwise a Cable
System) embracing underground conduits, manholes, telephone poles, cables, boxes,
wires, fixtures, fiber, electrical conductors and other apparatus, equipment and facilities
necessary, essential, used or useful to and in the operation of any type of
Telecommunications System, subject to all of the provisions of this Ordinance. This
franchise does not excuse the franchisee from complying with any and all applicable
existing and future local laws and ordinances, as may be adopted or amended in the
future, and their pursuant regulations.

Section 2 - Existing Legislation.

The Government has already adopted legislation and regulations pertaining to,
and including but not limited to, permitting, construction, street project and other related
activities by franchisees and others in its Rights-of-way. Therefore, the following are
incorporated herein by reference, and shall apply as if fully set forth herein:

(a) The terms and provisions of Chapter 17, of the Code of Ordinances,
Lexington-Fayette Urban County Government (the “Code”), and as it may
be amended in the future, pertaining to utilities or Right-of-way
construction; '

(b) The terms and provisions of Chapters 17B and 17C of the Code, and as
they may be amended in the future and more specifically Section 17C-18
of the Code; and

() The terms and provisions of the Lexington-Fayette Urban County
Government Zoning Ordinance (the “Zoning Ordinance”), and as it may be
amended in the future.




Section 3 - Definitions.

The definitions and terminology of any terms contained in this Ordinance which are
not specifically defined in this section shall be contained in the applicable provisions of
the Code (as they may be amended in the future) which are hereby incorporated herein
by reference.

(a) “Applicant” means a person or party which is applying for a franchise.

(b) “Application shall refer to the list of documents and information set forth in
Section 4 required from new entrants, including any written responses provided
on Government forms or written correspondence provided in response to
Government inquiries and investigations. Applications must comply with the
requirements of this Ordinance in its entirety.

(c) "Cable Service” shall have the meaning in this Ordinance as it is defined in
Section 602(6) of the Communications Act of 1934, as amended as it may be
amended (hereinafter cited as 47 U.S.C. § 522(6)).

(d) “Cable System” shall have the meaning in this Ordinance as it is defined in
Section 602(7) of the Communications Act of 1934, as it may be amended (47
U.S.C. § 522(7)).

(e) “Council” means the Lexington-Fayette Urban County Council.

(H “Communications Act” means the Communications Act of 1934, as amended
from time to time (47 U.S.C. § 151 et seq.).

(g) “"Customer” means a person located within the territorial limits of the Government
who is legally receiving Telecommunication Service from the Grantee.

(h) "Duct" means a single enclosed raceway for power or communication lines,
conductors, optical fiber, wire or other cable.

(i) “Equipment and apparatus” or means any manholes, underground conduits,
Ducts, nodes, electronic devices, poles, cables, boxes, wires, fixtures,
conductors, or other facilities necessary, essential, used or useful to and
operated by the System.

() "Facility" means any tangible component of Grantee's Telecommunication
System.

(k) “FCC" means the Federal Communications Commission, or its lawful successor.

() “Franchise Fee” means for the purposes of this Ordinance any fee that may be
imposed by the Government on Grantee as compensation for Grantee’s use of
public rights-of-way and roads. Use of this definition in this Ordinance is without
prejudice to any rights Grantee or Government may have under Federal and
Kentucky law as they may be amended.

(m) “Government” means (unless otherwise specified) the Lexington-Fayette Urban
County Government, an urban county government created pursuant to the
Kentucky Revised Statutes, as it now exists in its present territorial limits, or may
hereafter be extended or reduced, and its elected and appointed officials,
employees, agents, boards, consultants, assigns, volunteers and successors in
interest.




(n) “Grantee” means a party to which a franchise under this Ordinance is granted by
the Council, or its successors and assigns.

(o) “Gross Revenue” means after adjustment for the net write-off of uncollectible
accounts, any and all revenues derived by Grantee within Fayette County fro
Grantee's Telecommunications System, including, but not limited to: revenue
from the sale of and use of Telecommunications Services originating o
terminating in Fayette County; revenues charged to or attributable to a circuit
location in Fayette County, regardless of where the circuit is billed or paid
revenues from the use, rental, or lease of Grantee's operating Facilities withi
Fayette County, revenues from the provision of any and all products, services, o
charges (including installation, maintenance and service charges) and revenues
from any leases or Indefeasible Right of Use interests (“IRU") of any portion of
Grantee's Telecommunications System within Fayette County. "IRU" or
"Indefeasible Right of Use" means any form of acquired capital interest in
Grantee's Telecommunications System in which the holder possesses a right ta
use the Telecommunications System but not the right to control, maintain
construct or revise the Telecommunications System.

(p) "Minimum Annual Franchise Fee" means $15,000 in the first year of the Grantee's
franchise, and shall increase by $1,000 annually.

(q) “PSC” means the Kentucky Public Service Commission or its lawful successor.

(r)“Person™ or “Party” is any person, firm, partnership, association, corporation,
company, governmental entity or organization of any kind.

(s) “Road” or “Street” or "Right-of-way” shall mean the surface of and the space
above and below any public road, street, highway, freeway, lane, path, public way
or place, sidewalk, alley, court, boulevard, parkway, drive or easement now or,
hereafter held by the Government for the purpose of public travel and shall
include other easements or rights-of-way as shall be now held or hereafter held by
the Government which shali, within their proper use and meaning entitle the
Government and its Grantee to the use thereof for the purposes of installing or,
transmitting Telecommunication System transmissions over poles, wires, cables,
conductors, ducts, conduits, vaults, manholes, amplifiers, appliances,
attachments, and other property as may be ordinarily necessary and pertinent to a
Telecommunication System.

(t) “Shail” is mandatory, not merely directive.

(u) “Telecommunication Service” or “Service” means any service provided for
consideration for the purpose of provision, transmission, conveyance, or routing
of information including, but not limited to, voice, video, images data, or any other
information signals without regard to the transmission protocol employed,
whether or not the transmission medium is owned by the provider itself and
whether or not the transmission medium is wireline. By way of example, and not
limitation, Telecommunication Service includes, but is not limited to the following:

1. telecommunications service (as defined by 47 USC §153(53) (as such
term is now, or may in the future be, defined under federal law );

2. telephone exchange service (as defined by 47 USC §153(54) (as such
term is now, or may in the future be, defined under federal law );

3. exchange access (as defined by 47 USC §153 (20) (as such term is
now, or may in the future be, defined under federal law );




4. mobile service (as defined by 47 USC §153(33) (as such term is now, of
may in the future be, defined under federal law );

5. advanced communications services (as defined by 47 USC §153(1) (aé
such term is now, or may in the future be, defined under federal law );

6. long distance, inter-exchange and inter-LATA services, which may
include MTS, WATS, 800, operator services, directory assistance and
travel card services;

7. private line point to point service for end users of voice and data
transmission; nonentertainment video, videoconferencing, or point to point
private line service; and

8. any other intrastate or interstate telecommunication services which the
Kentucky Public Service Commission or the FCC has authorized or services
provided by radio common carrier.

(v) "Telecommunications System" or "System" means all fiber optics, wires,
cables, Ducts, conduits, vaults, poles, anchors, nodes, antennas, cabinets,
fixtures, transformers, Equipment and apparatus and other necessary facilities
owned or used by Grantee for the purpose of providing Telecommunications
Services and located in, above or below the Streets.

(w) “Transfer" means any sale, lease, mortgage, assignment, merger or other form
of transfer of this Ordinance or of the rights and privileges granted or authorized
by this Ordinance.

Section 4 - Applications.

All applications received by the Government from Applicants shall become the
sole property of the Government.

(a) The Government reserves the right to reject any and all applications and waive
informalities, and/or technicalities where the best interest of the Government may
be served.

(b) All questions regarding the meaning or intent of the Ordinance or application
documents shall be submitted to the Government in writing. Replies will be
issued by Addenda mailed or delivered to all parties recorded by the Government
as having received the application documents. The Government reserves the
right to make extensions of time for receiving applications as it deems necessary.
Only replies to questions by written Addenda will be binding. All applications
must contain an acknowledgment of receipt of all Addenda.

(c) Applications must be submitted at the time and place indicated in the application
documents. Applications may be modified at any time prior to the opening of the
applications, provided that any modifications must be duly executed in the
manner that the Applicant’s application must be executed.

(d) Before submitting its application, each Applicant must (i) examine the Ordinance
and the application documents thoroughly, (ii) familiarize itself with local
conditions that may in any manner affect performance under this Ordinance, and
(iii) familiarize itself with federal, state and local laws, Ordinances, rules and
regulations affecting performance under the franchise.

(e) The Government may make such investigations as it deems necessary to
determine the ability of the Applicant to perform under the franchise, and the
Applicant shall furnish to the Government all such information and data for this
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purpose as the Government may request. The Government reserves the right ta
reject any application if the evidence submitted by, or investigation of, such
Applicant fails to satisfy the Government that such Applicant is properly qualified
to carry out the obligations of the franchise and to complete the work
contemplated therein. Conditional applications will not be accepted.

All applications received by the Government from the Applicants will become the
sole property of the Government. Applicants shall submit all requested
information as provided by the terms of this Ordinance. The following infarmation
must be complete and verified as true by the Applicant:

1.

10. Additional requirements.

Name and address of Applicant. The Applicant's name, address, e
mail address and telephone and facsimile numbers; date of application
and signature of Applicant or appropriate corporate officer(s); the
name, address and e-mail address, and telephone and facsimile
numbers of a local representative who shall be available at all times;
and information regarding how to contact the local representative in an
emergency.

Description of proposed system. A description of the Applicant's
proposed system design.

Services. A statement setting forth a description of all the types of|
Telecommunications Services proposed.

Applicant organization. The Applicant shall be a corporation or limited
liability company authorized to do business in the Commonwealith of]
Kentucky, as certified by the Secretary of State. Applicant must fully
disclose the ownership of the Facilities to be used in rendering the
service.

Technical description. Applicant shall provide a technical description of
the type of system proposed by the Applicant and Applicant’s plan for
the installation of the system. System designs are to be submitted in
bullet format detailing equipment start point, routes and end point
location accompanied by network routing maps(s). The following
information shall be included in the application:

If the Applicant is proposing an underground installation in existing
ducts or conduits within the rights-of-way, information in sufficient
detail to identify the location of the existing ducts or conduits to be
occupied.

If Applicant is proposing an underground installation within new ducts
or conduits to be constructed within the rights-of-way:

a. The location, depth, size and quantity of proposed new ducts or
conduits;

A preliminary installation schedule and completion date.

Engineering statement. A statement from the Applicant's senior
technical staff member, or consultant, advising that the Applicant's
planned system and operations thereof would meet all the
requirements set forth herein.




(g) The information provided by Applicant shall be certified as true and correct and
Applicant shall be responsible to certify to the Government any material changes
to the information provided in the completed application during the term of any
franchise.

(h) Supplementation to applications. The Government reserves the right to require
such supplementary, additional or other information that it deems reasonably
necessary for its determinations.

(i) The Government's rights reserved. The Government reserves the right to waive

all formalities and/or technicalities where the best interest of the Government
may be served.

Section 5 - Rights under Franchise.

(@)

(b)

a. Supplementary, additional or other information that the
Applicant deems reasonable for consideration may be submitted
at the same time as its application but must be separately
bound and submitted with the above number of copies. The
Government may, at its discretion, consider such additiona
information as part of the application.

11. A copy of the Applicant’s certificate of authority from the PSC
where the Applicant is lawfully required to have such certificate
from the PSC.

12. A copy of all insurance policies or certificates required under this
Ordinance and Chapter 17 of the Code.

13. A statement signed by the Applicant that the Applicant agrees to be
bound by all provisions of this Ordinance and its franchise and
agrees to obtain all applicable permits and authorizations -prior to
constructing, installing, or operating a system in the right-of-way.

The Grantee shall have the non-exclusive right and privilege of
constructing, erecting, operating and maintaining a Telecommunications
System upon, through, along, under and over the Rights-of-way within
Fayette County as they now exist or may hereafter be extended; subject to
the provisions hereof and to all powers (including police power) inherent
in, conferred upon or reserved to the Government, including but not limited
to those contained in the Code. The Government reserves the right to grant
similar franchises to more than one Grantee.

This Ordinance does not give the Grantee, the right nor the privilege of
attaching its Telecommunication System to any buildings, poles, street
lights, Equipment and apparatus, or Facilities owned by the Government.
Additionally this Ordinance does not give the Grantee the right nor the
privilege of constructing, erecting, operating and maintaining a
Telecommunications System upon, through, along, under and over real
property owned by the Government (other than Rights-of-way.) If Grantee
desires to attach its Telecommunication System to any buildings, poles,
street lights, Equipment and apparatus, or Facilities owned by the
Government or construct, erect, operate and maintain a
Telecommunications System upon, through, along, under and over real
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Section 6 - Standards.

The Grantee shall conform to at least the minimum standards or requirements in
federal and state law or regulation in the operation of its system pursuant to this
Ordinance. In addition to complying with other applicable law, the Grantee agrees that:

@

(b)

(c)

@

M

property owned by the Government, the Grantee shall be required to
entire into separate agreements with the Government.

This Ordinance does not include the right or privilege to provide Cable
Service or open video system (as defined by 47 CFR 76.1500 (a)), which
shall be subject to separate franchising requirements, and also does not
apply to (1) private communications system services provided without
using the public rights of way; (2) over-the-air radio or television
broadcasting to the public-at-large from facilities licensed by the Federal
Communications Commission or any successor thereto; and (3) direct-to-
home satellite service within the meaning of Section 602 of the
Telecommunications Act of 1996.

All working Facilities and conditions used during construction, installation
and maintenance of Facilities (including clearance of wires and cables|
above the Rights-of-way and placement of any underground facilities) shall
comply with the standards of the Occupational Safety and Health
Administration, the National Electric Safety Code, and the National Electric
Code. In the operation of system, the Grantee shall conform to all
standards required by applicable state or federal law or regulation;

All materials and equipment used or installed in construction shall be of
first class quality, and any defect in the work, materials or equipment,
whether latent or patent, will be remedied by the Grantee at its cost;

Construction, reconstruction, maintenance, or removal of any Facilities,
shall be performed with due regard for the rights of the Government and
others, and shall not unnecessarily interfere with, or in any way injure the
property of the Government or others under, on, or above the ground, or
otherwise unduly interfere with the public use of the Rights-of-way;

Placement of lights, danger signals or warning signs shall be undertaken
by the Grantee in compliance with applicable law;

Unless exempted by the Government, Facilities shall be installed
underground at any location where all other utilities’ Facilities that are used
to provide customer service are then being installed underground, or when
otherwise required under the Code, and shall be in conformance with the
applicable requirements of this Ordinance and those set forth in the Code,
the Zoning Ordinance, or any other applicable local law or regulation. The
Grantee assumes all responsibility for damage or injury resulting from its
placement or maintenance of any above-ground Facilities;

Grantee shall identify all of its Facilities, new and existing, by tagging or
marking its Facilities with the Grantee’s name and telephone number.
Additionally, Grantee shall provide the Government annually with an
electronic map which contains the location of all of its Facilities;




|

(g9 The Government, through its Mayor or his or her designee, or througlL
such assistants as the Government may employ or designate, may, at all
times and under reasonable conditions with prior notice, have reasonabl
access to all or any of the property or used in part or in whole by thg
Grantee in its operating and maintaining the System under this Ordinanc
and located within the Rights-of-way; and

(h)  The Grantee agrees to provide to the Government and/or its Council witt
information pertaining to its provision of services pursuant to thi
Ordinance upon reasonable request. This shall include, but is noTt
necessarily limited to, attending public meeting(s) at which some or all of
the Council members are in attendance (in order to provide such
information upon reasonable advance notice) and providing an annua
update to the Council upon its request.

Section 7 - Moving Permits and Tree Trimming.

(a) The Grantee shall, at the request of any person holding a moving permit
issued by the Government, temporarily raise or lower its wires to permit the
moving of buildings or other structures. The expense of such temporary
removal or raising or lowering of wires shall be paid by the person requesting
the same, and the Grantee shall have the authority to require such payment
in advance. The Grantee shall be given not less than five (5) days advance
notice to arrange for such temporary wire changes.

(b) The Grantee shall have the authority to trim trees upon the overhanging .

Rights-of-way so as to prevent the branches of such trees from coming in
contact with the wires or cables of the Grantee. Any trimming, removal or
other disturbance of trees shall conform to all applicable laws or reguiations.

Section 8 - Bonds.

In addition to any performance bond(s) required pursuant to Section 17C-23 of
the Code, the Grantee may, with respect to aspects of those significant projects in
excess of one hundred thousand dollars ($100,000.00) which are not addressed in
Section 17C-23 of the Code but which do involve the Rights-of-way, be required to post
an additional project performance bond(s). This bond (or bonds) shall be set in an
amount and duration to be determined by the Government upon discussing and
verifying the scope of such a project with the Grantee, and shall be in favor of the
Government to be issued by an entity subject to jurisdiction and venue in Fayette
County, Kentucky. In no event shall the total cumulative amount of such bonds exceed
one million dollars ($1,000,000.00) per year, and as an alternative, the Grantee may
choose to post one such bond to cover all of its projects on an ongoing basis.

Section 9 - Indemnification.

The Grantee shall defend, indemnify, and hold harmless the Government
consistent with the indemnification and hold harmless provisions as set forth in Section
17C-17 of the Code, and as it may be amended in the future.

Section 10 — insurance.

The Grantee shall maintain in full force and effect a commercial general liability
insurance policy consistent with the insurance provisions set forth in Section 17C-16 of
the Code, and as it may be amended in the future.




Section 11 - Non-discrimination and Affirmative Action.

The Grantee shall comply with all applicable federal, state or local non-
discrimination and affirmative action requirements of any laws, regulations and
executive directives, and shall not discriminate in its employment practices against any
employee or Applicant for employment because of race, color, religion, national origin,
sex, age or disability.

Section 12 - Transfer of Control & General Rate Cases.

(a)

(b)

(©

(d)

(e)

Section 13 - Franchise Duration.

(a)

(b)

In the event that the Grantee files for a Transfer of the Grantee, or a general
rate case with the PSC, it will furnish the Mayor or his designee with timely
notice of such filing. In the event the Government should choose to intervene
in such PSC action, the Grantee shall not oppose such intervention.

No Transfer shall take place, whether by forced or voluntary sale, lease,
mortgage, assignment, encumbrance or any other form of disposition, without
prior notice to and approval by the Council which shall not be unreasonably
refused, withheld, or delayed. The notice shall include full identifying
particulars of the proposed transaction, and the council shall act by resolution.
The Council shalt have one hundred twenty (120) days within which to
approve or disapprove a transfer of control or assignment, if no action is
taken within such one hundred twenty (120) days; approval shall be deemed
to have been given.

Section 12(b) is not intended to apply to assignments to a parent, subsidiary
or affiliate of the Company, or in those instances in which the Company has
filed for a transfer of control before the PSC. Such inter-corporate transfers
or transfers subject to the jurisdiction of the PSC shali require notice to the
Government as provided in Section 12(a).

In making a determination on whether to grant an application for a Transfer,
the Council may consider the financial, technical and other qualifications of
the transferee (assignee) to operate the system; whether the incumbent
Grantee is in compliance with this Ordinance and, if not, the proposed
transferee's (assignee’s) commitment to cure such noncompliance and any
other criteria allowed by applicable law.

The consent or approval of the Council to any Transfer of the Grantee shall
not constitute a waiver or release of the rights of the Government in and to
the streets.

The franchise hereby created shall be for an initial period of ten (10) years
from the date of acceptance by the Council.

This franchise may be renewed for an additional term not to exceed ten
(10) years upon the request of the Grantee and the approval of the
request by the Council. The request for a renewal shall be made in
writing to the Mayor at least one hundred eighty (180) days, but no earlier
than one (1) year, in advance of the termination date of the Grantee's
franchise agreement. The ultimate decision of whether to grant an
additional franchise term shall solely be that of the Government. A

9
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(d)

(e)

Section 14 - Penatlties.

(a)

(b)

©

decision not to grant an additional franchise term shall be based on th
Grantee's noncompliance with the terms of this Ordinance, Chapter 17(
of the Code, or other local, federal or state laws and/or regulations.
In addition, the term of the franchise may be extended up to twelve (12
months by agreement of the parties in order to provide for the good fait
negotiation of a new franchise.

V7w

= =

o —F

All franchises awarded pursuant to this Ordinance are intended t
terminate at the same time. Therefore any Grantee awarded a franchis
pursuant to this Ordinance shall only be awarded a franchise that is equ
in duration to the remaining term of the initial franchise(s).

R

The franchise created by this Ordinance creates no vested rights in the
Grantee other than those provided by this Ordinance or at law, and any -
installation or placement of Facilities by the Grantee in the Rights-of-way
is at the Grantee’s risk.

If, after the Grantee is provided the opportunity to appear and presen
evidence before the Mayor or his or her designee, the Mayor finds that the
Grantee has violated any of the following provisions of this Ordinance, the
following penalties shall be recoverable. The decision of the Mayor or his of
her designee shall be the final administrative decision and shall be in writing
and provide the basis for the decision. The decision may be appealed to g
court of competent jurisdiction.

(1) For failure to complete or remove any construction project by no late
than the ending term of any franchise awarded pursuant to thi
Ordinance or any extension thereof, the Grantee shall forfeit fiv
hundred dollars ($500.00) per day or part thereof that the violatio
continues; in lieu of a penalty, the Grantee may post a performan
bond, letter of credit or other surety acceptable to the Government in a
amount sufficient to complete such construction projects. This sectio
shall not apply to any projects for which performance bonds or otherJ
surety is already pledged.

(2) For failure to provide data and reports requested by the Government
and as required by this Ordinance the Grantee shall forfeit five hundred
doltars ($500.00) per day or part thereof that the violation continues.

(3) For failure to pay a permit fee or franchise fee when due pursuant to
local law, the Grantee shall forfeit five hundred dollars ($500.00) per day
or part thereof that the violation continues.

If the Grantee fails to comply within thirty (30) days of any Council resolution
directing compliance with any other provisions of this Ordinance, the Grantee
shall forfeit five hundred dollars ($500.00) per day or part thereof that the
violation continues. The decision of the Council may be appealed to a court
of competent jurisdiction.

The Grantee shall not be excused from complying with any of the terms and
conditions of this Ordinance by any failure of the Government, upon any one
or more occasions, to insist upon the Grantee's performance or to seek the
Grantee's compliance with any one or more of such terms or conditions.
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Payment of penalties shall not excuse non-performance under this
Ordinance. The right of the Government to seek and collect penalties as set
forth in this section is in addition to its right to terminate and cancel as set
forth in Section 16 of this Ordinance. -

Section 15 - Maintenance of Service.

The Grantee shall maintain its System in reasonable operating condition at all
normal times during the term of its Franchise. An exception to this is automatically in
effect when service furnished by the Grantee is interrupted, impaired or prevented by fires
strikes, riots or other occurrences beyond the control of the Grantee, or by storms, floods
or other casualties, in any of which events the Grantee shall do all things reasonably within
its power to restore normal service within a reasonable period of time. If applicable, the
Grantee will maintain normal business hours at its headquarters located in Lexington
Kentucky, to receive customer inquiries in accordance with any relevant PSC order(s).

Section 16 - Right to Terminate and Cancel the Franchise.

(@)

(b)

In addition to all other rights and powers pertaining to the Government by
virtue of this Ordinance or otherwise, the Government, by and through it
Council, reserves the right to terminate and cancel the franchise and aﬁ
rights and privileges of the Grantee hereunder in the event that the Grantee

(1)  Willfully violates any provision of this Ordinance, the franchise or any
material rule, order, or determination of the Government made
pursuant to the franchise, except where such violation is without fault
or through excusable neglect or due to a force majeure act;

(2)  WIilifully attempts to evade any provision of this Ordinance or the
franchise or practices any fraud or deceit upon the Government,

(3) Fails to begin or complete construction as provided under this
Ordinance or the franchise;

(4) Knowingly makes a material misrepresentation of any fact in the
application, proposal for renewal, or negotiation of the franchise; or

(6) Entry of a final and non-appealable order by the Public Service
Commission of Kentucky which revokes any authority of the
Grantee to provide service in Fayette County, Kentucky.

The Government may make a written demand that the Grantee do or
comply with any such provision, rule, order or determination. The Grantee
will be provided the opportunity to appear and present evidence before the
Mayor or his or her designee, whose decision shall be the final
administrative decision, and shall be in writing and provide the basis for,
the decision. If the violation by the Grantee continues for a period of thirty
(30) days following such a decisicn by the Mayor or his or her designee
without written proof that the corrective action has been taken or is being
actively and expeditiously pursued by the Grantee, the Government may
place its request for termination of the franchise as early as the next
regular Council meeting agenda. The Government shall cause to be
served upon Grantee, at least ten (10) days prior to the date of such
Council meeting, a written notice of intent to request such termination and
the time and place of the meeting and shall publicly notice the same.
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(1) It shall be a defense to any attempt to terminate and cancel th
franchise that the Grantee was relying on federal law, state law, oria
valid tariff in acting or not acting on the issue in dispute.

1)

{2)  The Council shall consider the request of the Government and shall
hear any person interested therein, and shall determine in ils
discretion, whether or not any violation by the Grantee was with just
cause.

(3)  If such violation by the Grantee is found to have been with just cause,
the Council shall direct the Grantee to comply therewith within such
time and manner and upon such terms and conditions as are just and
reasonable within the Government's lawful authority.

(4) If the Council determines such violation by the Grantee was without
just cause, then the Council may, by resolution, declare that the
franchise of the Grantee shall be terminated and forfeited unless
there is compliance by the Grantee within such reasonable perio
as the Council may fix. Any such determination by the Council is
final appealable action to a court of competent jurisdiction.

Section 17 - Foreclosure or Other Judicial Sale.

The Grantee shall provide the Government, in the form and manner required bY
the appropriate court or judicial body, at least thirty (30) days advance written notice, if
at all possible, of the foreclosure or other judicial sale of all or a substantial part of th
Grantee's Facilities within Fayette County, or upon the termination of any lease covering
all or a substantial part of its Facilities, and such notification shall be treated as
notification that a transfer or assignment of the franchise has taken place.

Section 18 - Government's Rights After the Appointment of a Receiver or Trustee.

The Council shall have the right to cancel a Grantee's franchise thirty (30) days
after the appointment of a receiver, or trustee, to take over and conduct the business o
the Grantee, whether in receivership, reorganization, bankruptcy, or other action o
proceeding, unless such receivership or trusteeship shall have been vacated prior to the
expiration of said thirty (30) days, unless:

(@)  Within thirty (30) days after his election of appointment, such receiver or
trustee shall have fully complied with all the provisions of this Ordinance
and remedied all defaults thereunder; and,

(b)  Such receiver or trustee, within said thirty (30) days shall have executed an
agreement, duly approved by the court having jurisdiction in the premises
whereby such receiver or trustee assumes and agrees to be bound by each
and every provision of this Ordinance and the franchise granted to th
Grantee.

Section 19 - Advertising for Bids.

It shall be the duty of the Mayor or his designee to offer the terms of this Ordinance;
to the public. In the event that additional interested bidders are identified or express an
interest in obtaining a franchise after this initial offering, the additional offering and
advertisement to accommodate such bidders is hereby authorized. Said franchise and
privilege shall be sold to the highest and best bidder or bidders at a time and place fixed
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by the Mayor or his designee after due notice thereof by advertisement or publication a
required by law.

Section 20 - Bid Process.

(a) Bids and proposals for the purchase and acquisition of the franchise hereb!

v

created shall be in writing and shall be delivered to the Mayor or his design
upon the date(s) and at the time(s) fixed by him or her in said advertisement(s)
for receiving same. Thereafter, the Mayor shall report and submit to th
Council, at the time of its next regular meeting or as soon as practicabl
thereafter, said bids and proposals for its approval.

{b) The Council reserves the right, for and on behalf of the Government, to reje

()

(d

Section 21 - Compensation.

(a

any and all bids for said franchise; and, in case the bids reported by the Mayo
shall be rejected by the Council, it may direct said franchise and privilege to b
again offered for sale, from time to time, until a satisfactory bid therefore shall b
received and approved.

Each bid made by a corporation or person not already owning Facilities withi}
the territorial limits of Fayette County sufficient to render the service required b
this Ordinance, shall be accompanied by cash or a certified check drawn on
bank of the Commonwealth of Kentucky, or a national bank, equal to fiv
percent (6%) of the fair estimated cost of the system required to render th
service, which check or cash shall be forfeited to the Government in case th
bid should be accepted and the bidder should fail, for thirty (30) days after th
confirmation of the sale, to pay the price and to give a good and sufficien
performance bond in favor of the Government in a sum equal to one-fourth (1/4
of the fair estimated cost of the system to be erected, conditioned that it shall b
enforceable in case the Grantee should fail, within one hundred eighty (180
days, to establish and begin rendering the service in the manner set forth in thi
Ordinance. Upon rendering the initial service, this bond may be replaced by th
performance bond required by Section 23(b), if applicable.

Bids shall include such documentation as is necessary to support the bidder's .

determination of the fair estimated cost of the system required to render the
service and compliance with all applicable state, federal and local statutes
ordinances and regulations. The Government reserves the right to review any
of bidder's supporting documentation which justifies bidder's determination of

the estimated cost and compliance with laws and regulations. In addition, eact‘w
bid shall be accompanied by a non-refundable payment to the Government in
the amount of two thousand dollars ($2,000.00) to cover the Government's
cost of advertising and other administrative expenses incurred. In the event
that the total amount submitted by all bidders exceeds the Government's
actual costs, it will refund the overcharge to each Grantee on a pro rata basis
within thirty (30) days.

The Government is currently precluded from collecting Franchise Fees|

from a Grantee that is paying Telecommunications Excise Taxes to the
Commonwealth of Kentucky pursuant to KRS 136.600, et seq.
However, any Grantee not paying Telecommunications Excise Taxes
to the Commonwealth of Kentucky pursuant to KRS 136.600, et seq.
shall be required to pay Franchise Fees to the Government pursuant to
this Section 21.
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(b)

(©)

(d)

(e)

(M

The Telecommunications Excise Tax distribution from the state is not
payment in lieu of any tax, fee or other assessment except a
specifically provided in this Ordinance, or as required by applicable
law. By way of example, and not limitation, permit fees and busines
license taxes are not waived and remain applicable as provided by la
to the extent they are not Franchise Fees. Additionally, th'e
Government may at any time impose any fees or taxes consistent witli1
state or federal law, including, but not limited to property taxes, an
occupational license fees.

If at any time Kentucky law is changed to allow the Government to
assess Franchise Fees on a Grantee that is currently paying
Telecommunications Excise Taxes to the Commonwealth of Kentucky
Grantee shall pay an annual fee to the Government, which must be th

greater of either: T

(i.)  The Minimum Annual Franchise Fee; or

Revenues. In the event that an amount equal to five percen
(5%) of Grantee's Gross Revenues does not represent

reasonable calculation of encroachment and use of the
public Rights-of-way by Grantee, the Government reserves
the right to impose a per linear foot or similar charge fo
those facilities owned or operated by Grantee that aré
located in the public Rights-of-way.

(i) An amount equal to five percent (5%) of Grantee's Gro?

Grantee's first Minimum Annual Franchise Fee payable under this
shall be paid to the Government forty-five (45) days after the law i
changed to allow the collection of Franchise Fees o
Telecommunications Services. Such payment will be prorated for th
remaining calendar year (rounded to the nearest month) throug
December 31. Thereafter, Grantee shall pay each Minimum Annua
Franchise Fee on or before April 15, and Grantee's Minimum Annua
Franchise Fee payment will apply to the current calendar yea
(January 1 through December 31). Any Minimum Annual Franchis
Fee paid to the Government will be credited towards Grantee'
Franchise Fee for that calendar year. In order to avoid penalization]
the Government will notify the Grantee in writing at such time as i
believes that it is allowed to assess franchise fees due to a change in
the law. If the Government fails to notify the Grantee, the Grantee
shall be relieved of its obligation to any applicable penalty but shall still
be obligated to pay any outstanding franchise fees.

Gross Revenue based Franchise fee payments to the Government
shall be computed based on Grantee's Gross Revenues from each
calendar year quarter period (January 1 through March 31, April 1
through June 30, July 1 through September 30, and October. 1
through December 31) and paid on or before the forty-fifth (45th) day
following each calendar quarter period during the term of a franchise
created under this Ordinance.

Facilities based Franchise Fee payments to the Government shall be
computed based on Grantee's lineal foot of Facilities in Fayette County

as of January 1 of each calendar year and paid on or before April 15t
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(9)

(h)

@

0

(k)

)

of calendar year during the term of a franchise created under thi
Ordinance.

Payment not received by the Government by the due date shall be
assessed interest equal to one percent (1%) per month. Interest shall
be compounded daily. Interest shall be due on the entire late payment
from the date on which the payment was due until the date on which
the Government receives the payment.

Prior to making each payment to the Government, Grantee shall file
with the Government a written report containing an accurate statement
in summarized form, as well as in detail, of its calculation of the
amount of the payment, verified by an officer or other authorized
representative of Grantee, setting forth its Gross Revenues according
to their accounting subdivisions, and any deductions claimed for the
period upon which the payment is computed. Such reports shall be in
form satisfactory to the Government.

notice, the Government shall have the right to inspect the Grantee’

income records, the right to audit and to re-compute any amount

determined to be payable under this agreement; provided, however,
that such audit shall take place within twelve (12) months following th

close of each of the Grantee’s fiscal years. If, as a result of such audi
or review, the Government determines that Grantee has underpaid it

fees to the Government in any twelve (12) month period by ten percen
(10%) or more, then, in addition to making full payment of the relevan
obligation, Grantee shall reimburse the Government for all expense

incurred as a result of an audit or review and such payments shall b

paid within the thirty (30) days following written notice to the Grante

by the Government, which notice shall include a copy of the audi
report and copies of all invoices for which the Government seeks
reimbursement.

If any Franchise Fee is owed to the Government, upon reasonablg

if any Franchise Fee is owed to the Government, in the event that any
Franchise Fee payment or recomputed amount is not made to the
Government on or before the applicable dates heretofore specified
interest shall be charged from such date at the annual rate of 2% over
prime interest rate.

The Government reserves the right to require the Grantee to collect
any consumer or other tax or other fee that may be imposed by the
Government, the Commonwealth of Kentucky, or the federa
government on Telecommunication Services.

Notwithstanding the above, the Grantee shall be required to pay th
Government an amount intended to adequately compensate it for it
permitting and inspection of the Grantee’s construction activities in the
Rights-of-way pursuant to Chapter 17C of the Code as required by
said ordinance. The Grantee may seek tariff approval from the
Kentucky Public Service Commission for the recovery of such
payment, and may elect to pay for its permit fees upon application for
each respective permit, if approved by the Government. These
permitting fees are subject to change during the term of the franchise
based upon an audit of the actual cost of permitting for the
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Government or a change in the amount of the respective permitting
fees found in Section 17C-22 of the Code, as may be amended. In the
event of such a change, the Grantee shall be provided at least sixty
(60) days advance written notice. '

Section 22 - Additional Requirements.

In addition to all other requirements, and except to the extent prohibited by law,
any Grantee not already owning Facilities within the Rights-of-way sufficient to render
Telecommunications Services within Fayette County, or any Grantee that is require
pursuant to law to file for a certificate of convenience and necessity from the Kentuc!
Public Service Commission in order to replace or significantly upgrade or expand a
substantial portion of its existing Facilities within the Rights-of-way, shall aiso b
required to perform the following requirements during the construction, replacement,
upgrade or expansion of its network system unless the Council determines that any o
all of such requirements are not necessary to adequately protect the interests of th
Government: '

(a)  In addition to obtaining any and all permits required pursuant to the Code
the Grantee shall submit for the Government's approval a comprehensiv
schedule of construction of its Facilities system network no later than one (1,
month after the Government's acceptance of the Grantee’s bid. Th
schedule shall include sufficient detail for Government to determine the time
and locations of construction activities and shall also depict the anticipat
time frame of identifiable tasks required for construction purposes, a
delineated by the Government. No construction related activities may b
conducted in the Rights-of-way until the schedule is approved by th
Government. In addition, at thirty (30) day intervals during construction, th
Grantee shall provide the Government with a plan of construction activities
setting forth a general description of the activities to be undertaken during
the following thirty (30) days and designating the geographical area o
Fayette County that will be affected. Approval by the Government of these
plans shall constitute a condition which must be met prior to undertaking any
construction activities.

(b)  The Grantee shall furnish traffic control plans, including site-specific hours of
construction, to the Government no later than seven (7) days prior to the
commencement of any construction activities. Such plans are subject to
approval or modification by the Government. No construction related
activities may be conducted in the Rights-of-way without an approved traffig
control plan.

(¢) The Grantee shall provide the Government a local telephone contact
number, staffed twenty-four (24) hours per day, to enable the Government to
report any concerns regarding construction of the system network. In the
event that the Government reports any concems to the Grantee, the
Grantee shall respond within a reasonable time as specified by Govermment
or as specified elsewhere in this Ordinance. The Grantee shall perform the
required repair or cormrect any adverse impact to Govemment's use of
operations or the use or operations of a third party caused by the Grantee's
construction activities in the Rights-of-way at no cost to the Government.

(d)  Fourteen (14) days prior to commencement of construction, and every thirty
(30) days thereafter during construction the Grantee shall publish, at its sol
cost, a notice containing a map depicting where construction will accur in the
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Lexington Herald-Leader. Additionally, such notice shall provide a genera
description of construction activities and a telephone number to be called by
citizens with questions concerning construction activities. A copy of said
notice(s) shall be provided to the Government.

(e) The Grantee shall provide at least fourteen (14) days notice to other utilitie
in Fayette County of its interest in seeking construction permits to open th !
street before it applies for any street cut permit. The Government shall !
provide the Grantee with a listing of all such utilities and their points of
contact upon request. Such notice shall inform the other utility companies of
the Grantee’s intent to undertake construction in the affected areas and stat
that the other utility companies must notify the Government and the Grante
within seven (7) days of receipt of such notice of their desire to simult ,
neously lay conduit, or other Facilities, in any trench opened by the Grantee *

i) Failure to comply with the above provisions, or the Code may, in the sole
discretion of the Government:

(1) Be the basis for the Govemment to reasonably require that th 5
Grantee perform more extensive restoration work than otherwise |
anticipated by a permit; and

(2) May result in the Grantee being assessed an additional premium on
any pemit fee to recoup any additional costs or expenses reasonably
associated with the Grantee’'s failure. ‘

(g) Unless otherwise provided an extension by the Council, the Grantee must
make telecommunications services available within Fayette County within
one hundred eighty (180) days from the date of the award of the franchise.
This requirement shall not apply to a Grantee that does not provide, or ha
no intention of providing, any services to Fayette County Customers.

(h)  The Grantee shall maintain accurate network design drawings, maps and
improvement plans of the network system, in a form acceptable to th
Government, in a manner consistent with industry construction standards.
The Grantee shall furnish the Government, without charge, with a complet
set of “as-built” drawings within sixty (60) days of completion of constructioi
of the network system. Such maps and improvement plans shall also b?

furnished to Government in digital form and shall be provided pursuant to J

lawful protective agreement.

Section 23 - Lefter of Credit and Performance Bond.

in addition to all other requirements, and except to the extent prohibited by la
any Grantee not already owning Facilities within the Rights-of-way sufficient to rende
Telecommunications Services within Fayette County, shall also be required to perfor !
the following requirements during the construction of its network system unless th% i
Council determines that any or all of such requirements are not necessary to adequatel !
protect the interest of the Government: [ j

(@  Within ten (10) days after the award of a franchise pursuant to thi
Ordinance, the Grantee shall deposit with the Government's Division
Revenue a one-year irrevocable renewable lefter of credit from a Fayett
County financial institution in the amount of fity thousand dolla
($50,000.00). The form and content of such letter of credit shall b
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(b)

approved by the Government. The letter of credit shall be used to insure the
faithful performance by the Grantee of all provisions of this Ordinance ; and

compliance with all orders, permits and directions of any agen .

commission, board, department, division or office of the Government having
jurisdiction over its acts or defaults under this Ordinance, and the payment
by the Grantee of any claims, liens and taxes due the Government whi%:
arise by reason of the construction, operation or maintenance of the syste
network.

(1)  The letter of credit shall be maintained at fifty thousand dollaf
($50,000.00) during the entire term of Grantee’s franchise, even |if
amounts have to be withdrawn pursuant to this section.

(2)  If the Grantee fails to pay to the Government any compensation
within the time fixed herein; or, fails, after ten (10) days' notice to p
to the Government any taxes due and unpaid; or, fails to repay th
Government, within such ten (10) days, any damages, costs
expenses which the Government is compelled to pay by reason of
any act or default of the Grantee in connection with its franchise; o
fails, after three (3) days’ notice of such failure by the Government t
comply with any provision of its franchise which the Govemment
reasonably determines can be remedied by demand on the letter of
credit, the Government may immediately request payment of th
amount thereof, with interest and any penalties, from the letter of
credit. Upon such request for payment, the Govemment shall noti
the Grantee of the amount and date thereof.

(3)  The rights reserved to the Government with respect to the letter of
credit are in addition to all other rights of the Government and n
action, proceeding or exercise of a right with respect to such letter of
credit shall affect any other right the Government may have.

(4) ~ The letter of credit shall contain the following endorsement;
"It is hereby understood and agreed that this letter of
credit may not be cancelled by the surety nor the
intention not to renew be stated by the surety until thirty
(30) days after receipt by the Govemment, by
registered mail, a written notice of such intention to

- cancel or not to renew.”

If necessary, after the initial service requirement is met and the bond
required by Section 8 of Section 20 of this Ordinance no longer protect th
Govemment, the Government may require the Grantee to file with th
Govemment a Performance Bond in the amount of Five Hundred Thousan
Dollars ($500,000.00) in favor of the Government. This bond shall b
maintained throughout the construction period. In lieu of the above
mentioned performance bond, the Grantee may deposit with th
Govermnment's Department of Revenue an irrevocable letter of credit from
Fayette County financial institution in the amount of Five Hundred Thousan
Dollars ($500,000.00). The form and content of such letter shall b
approved by the Govermnment.

@) In the event the Grantee fails to comply with the Code or any law,
Ordinance or regulation governing the franchise, or fails to well ani
truly observe, fulfill and perform each term and condition of thi
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Ordinance or the franchise, including the Grantee's application (a
required in Section 4), there shall be immediately recoverable, jointl
and severally, from the principal and surety of the bond or the letter of
credit, any damages or loss suffered by the Government as a result,
including the full amount of any compensation, indemnification, or
cost of removal or abandonment of any property of the Grantee, pIuL”.
a reasonable allowance for attorney's fees, including the Government
legal staff, and costs, up to the full amount of the bond.

(2) Upon completion of construction the Grantee’s initial service area the
requirement of this additional performance bond shall be waived.

(3) The bond or letter of credit shall contain the following endorsement:
"It is hereby understood and agreed that this bond
[letter of credit] may not be cancelled by the surety nor
the intention not to renew be stated by the surety until
thity (30) days after receipt by the Government,
registered mail, a written notice of such intent fo cancel
or not to renew."

(4) The rights reserved to the Government with respect to the
performance bond or letter of credit are in addition to all other rights
of the Government, and no action, proceeding or exercise of a right
with respect to such performance bond or letter of credit shall affect
any other right the Government may have.

Section 24 - Discontinuing Use of Facilities.

Section 25 - Offers of Payment.

Bidé offered for purchase of a franchise pursuant to this Ordinance shall state the
bidder's acceptance of the conditions set forth in this Ordinance. If any bid shall include
an offer of payment over and above the terms of the franchise, then a certified check for

(a) If Grantee decides to discontinue use of Facilities within all or a portion of th

Streets and does not intend to use those Facilities again in the future, th
Government may direct Grantee to remove the Facilities or may permit th
Facilities to be left in place as abandoned, which permission shall not b
unreasonably withheld or delayed. If Grantee is permitted to abandon it
Facilities in place, upon written consent of the Government, the ownership o
Facilities in the Government's Streets shall transfer to the Government an
Grantee shall have no further obligation therefor. Notwithstanding Grantee'
request that any such Facility remain in place, the Government may requir
Grantee to remove the Facility from the street area or modify the Facility i
order to protect the public health and safety or otherwise serve the publi
interest. The Government may require Grantee to perform a combination o
modification and removal of the Facility. Grantee shall complete such remova
or modification in accordance with a reasonable schedule set by th
Government. Until such time as Grantee removes or modifies the Facility a
directed by the Government, or until the rights to and responsibility for the
Facility are accepted by another Person having authority to construct and
maintain such Facility, Grantee shall be responsible for all necessary repairs
and relocations of the Facility, as well as restoration of the Street, in the same
manner and degree as if the Facility were in active use, and Grantee shal
retain all liability for such Facility.
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deposited with the Government. This amount shall be in addition to the provision f
any payments contained in Sections 20 and/or 21 of this Ordinance. Any check
deposited pursuant to this section by an unsuccessful bidder shall be returned when th
Council shall have accepted the bid or bids which in its judgment is or are the highe
and best.

said amount, payable to the Lexington-Fayette Urban County Government, shall ?
r

B—p—

Section 26 - Forfeiture.

Any violation by the Grantee or successor or authorized Grantee representative
of the provisions of this Ordinance or any material portions thereof, or the failur
promptly to perform any of the provisions thereof, shall be cause for the forfeiture of its
franchise and all rights hereunder after written notice to the Grantee and continuation of
such violations, failure or default, as set forth herein.

Section 27 - Governing Law.
This Ordinance and any franchise awarded pursuant to it shall be governed by
the laws of the Commonwealth of Kentucky, both as to interpretation and performanceg

The venue for any litigation related to this Ordinance or any franchise shall be in the
court of competent jurisdiction in Fayette County, Kentucky.

Section 28 - Non-enforcement by the Government.

Grantee shall not be relieved of its obligations to comply with any of th
provisions of this Ordinance by reason of any failure of the Government to enforcz
prompt compliance, nor does the Government waive or limit any of its rights under thi
Ordinance by reason of such failure or neglect.

Section 29 - Agent.

The Grantee shall designate in writing a local agent to oversee and manage all
activities required pursuant to this Ordinance and Chapters 17 and 17C of the Code and
to accept service of any legal proceeding initiated by the Government.

Section 30 - Third Parties.

This Ordinance and any franchise awarded pursuant to it does not create @
contractual relationship with or right of action in favor of a third party against either the
Government or the Grantee.

Section 31 - Severability.

If any section, sentence, clause or phrase of the Ordinance is held
unconstitutional or otherwise invalid, such infirmity shall not affect the validity of the
Ordinance.

Section 32 - Effective Date.

The franchise created by this Ordinance shall become effective when the bid fof
it is accepted by the Council.

Section 33 - This Ordinance shall become effective on the date of its passage.

PASSED URBAN COUNTY COUNCIL: May 12, 2016
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Published: May 19, 2016-1t
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EXHIBIT B: SOF’S BID




LFUCG Division of Central Purchasing
200 East Main Street, Room 338
Lexington, K'Y 40507

September 19, 2019

RE: Bid #87-2019 Telecommunications Franchise: Letter of Intent to enter into a non-exclusive !

telecommunications franchise.

SQF, LLC, a Delaware LLC authorized to do business in the Commonwealth of Kentucky,

having thoroughly reviewed all documents provided with Bid #87-2019, including Ordinance 69-.
2016, hereby expresses its intent to enter into a non-exclusive telecommunications franchise with

the City of Lexington, KY.
In support of the application SQF, LLC has provided the following:

- An application with the information required in section 4 of Ordinance 69-2016
- Completed Event Invitation

- Completed Supplier Response

- Check for $500

i

If you have any questions or require any additional information please do not hesitate to reach :
out at any time. I look forward to meeting with the City in the near future. Thank you very|much

for your time and consideration.

Sincerely,

Maureen A. Hopkihé




Supplier Information

Company Name: SQF, LLC

Contact Name: Maureen Hopkins, Division Counsel

Address: 16 Middle Street, 4th Floor

_Portland, ME 04101

Phone: 207-749-7374

Fax: 207.221-1635

Email: mhopkins@tilsontech.com

Suppligr}Notes»

Online responses are NOT being accepted for this procurement — All submittals must be delivered to the Division of

Central Purchasing as indicated in the bid documents. No digital signature is required on this page.

Maureen Hopkins

. 7
7/)//‘7“"’5&’“’-) 7‘{47»(5&/7
Print Name Signaturé s o

"Page 3 of 3 pages _ Deadline: 8/28/2019 02:00 PM (ET)
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SQF, LLC Application for Non-Exclusive Telecommunications Franchise Agreement

As required by Section 4(d) of Ordinance 69-2016, SQF, LLC has (i) examined the Ordinance
and the application documents thoroughly, (ii) familiarized itself with local conditions that may
in any manner affect performance under this Ordinance, and (iii) familiarized itself with federal,
state and local laws, Ordinances, rules and regulations affecting performance under the franchise.

In support of the application, SQF, LLC provides the following information:
4(f)(1): Name and Address of Applicant

SQF, LLC

ATTN: Maureen Hopkins, Division Counsel
16 Middle Street, 4 Floor

Portland, ME 04101

Phone: 207-749-7374

Fax: 207-221-1635

Email: mhopkins@tilsontech.com

EMERGENCY CONTACT

SQF Network

Phone: 207-358-7467 — this number is staffed 24/7/365
Email: SQFnotifications@tilsontech.com

4(£)(2): Description of Proposed System

SQF, LLC is a telecommunications infrastructure provider. SQF owns and operates
infrastructure and support systems for wireless telecommunications and internet services
providers. SQF would like to own and operate a Telecommunications System consisting of new
and replacement utility poles, light poles and other similar structures in the public right-of-way
to support wireless telecommunications and wireless internet facilities owned and operated by
others duly authorized to do so.

4(H(3): Services

SQF proposes to own a Telecommunications System consisting of infrastructure in the public
right-of-way for the purposes of supporting wireless telecommunications and wireless internet
facilities owned and operated by others duly authorized to do so.

4(f)(4): Application Organization
SQF, LLC is a Delaware Limited Liability Company, authorized to do business in the

Commonwealth of Kentucky by the Secretary of State. Please see SQF, LLC’s Certificate of
Authority as a Foreign Business Entity attached hereto as Exhibit A.




4(£)(5-9): Technical Description

SQF, LLC is applying for a franchise agreement with the City of Lexington in order to offer new
and replacement infrastructure to support small wireless facilities and wireless internet facilities. -

SQF intends to request to enter into the City’s decommissioning agreement, so that we can
q gr

provide replacement street light infrastructure to interested wireless service providers whq

are

not in the practice of owning poles in the right-of-way. At this time SQF does not have exact

numbers, or locations, for proposed facilities. We are working closely with a wireless

telecommunications service provider that has expressed interest in having SQF own replacement

street light fixtures to support their small wireless facilities. SQF will provide all
Telecommunications Systems design and technical specifications to the City for review as

as the design process is completed. SQF will provide a statement from a Kentucky licensed

professional engineer that the planned system and operations thereof would meet all the
requirements set forth herein.

4H10)

SQF, LLC is a Competitive Telecommunications Carrier in 49 states (where required) and
currently owns infrastructure in 13 states supporting small wireless facilities and wireless
internet facilities.

4(HA1)
A copy of SQF, LLC’s certificate of authority from the PSC is attached hereto as Exhibit

4(H)(12)
A Certificate of Insurance is attached hereto as Exhibit C.
4(H(13)

A statement signed by Applicant that Applicant agrees to be bound by all provisions of thi
Ordinance and its franchise and agrees to obtain all applicable permits and authorizations

soon

5
rior to .

constructing, installing, or operating a system in the right-of-way is attached hereto as Exhibit D.

4(g) Certification

The information provided in SQF, LLC’s application is hereby certified as true and correct and

SQF acknowledges responsibility to certify to the Government any material changes to the

information provided in the completed application during the term of any franchise.

By: 777(“&{%) ;._(

Name: Maureen Hopkins =~
Title: Division Counsel
Date: 9/19/19




Exhibit A

SQF, LLC’s Certificate of Authority as a Foreign Business Entity

[remainder of this page intentionally left blank]




90z

0994214.06
_ Commonwealth of Kentucky . Allson Lundbrgan Grimes
Alison Lundergan Grimes, Secretary of S{ Secretan of state
eceived and Filed .
— —= — . 8/17/201% 3:44:48 PM
) . I| Fee receipt: $90.00
Alison Lundergan Grimes - e _
Secretary of Stat re . =
P.0.Box 718 Certificate of Authority FBE
Frankfort, KY 40602-0718 Foreign Business Entity ‘ ‘
(502) 564-3490 ;
http:/AMww.s0s.Ky.gov ! .

Pursuant to the provisions of KRS Chapter 14A and KRS Chapter 275 the undersigned hereby Lpplies;for
authority to transact business in Kentucky on behalf of the- enhty named below and, for that purpose,

submits the following statements: .. . R
The entity is a profit lnmted hablhty company Loy e
The name of the entrty is- SQF LLC ‘

The state or country i under Whose law the ent1ty 1s orgamzed is Mame .,q e

x"l
%

The date of orgamzatlon 1s 7/11/2012

NS oo wNoe

The street address of the entlty s reglstered offlce 1n Kentucky is421W Mam St Frankfort
and the name of the:- reglstered agent in that’ offlce 1s Corporahon Servrce Company

The names and busmess addresses of the enhty s: representatrves

®

.,.

The mailing address of the entlty s principal ofﬁce is ’245 Commerclal St Ste 203, Portland L\'IE 04101.

KY 40601

9. Icertify that, as of the date of ﬁhng of this apphcatlon, the above—named ent1ty vahdly exists under the

laws of the )unsdlctmn of its’ formatron e

10. This application will be eff,ectrve,_

S o Slgnature of Auth 17ed' Representatrve
kS ‘.erlcholas Boumakel

I Corpora’aon Servrce Company, consent to serve 3
Registered Agent on behalf of the business entity.

Signature of Registered Agent or individual signing
the company serving as Registered Agent:

Judith Reyes

s the

on behalf of




Exhibit B

SQF, LLC’s certificate of authority from the PSC

[remainder of this page intentionally left blank]




9/19/2019 _ SQF, LLC

[Crovigotion [[reporns | o [ PsCHome |

KY Public Service Commission

1

Utility Information

General _ _ _ | ____Address _ | ..__Comments T o Counties 7| ~ Grc;;Jp—s ]
Utility ID Company
5057620 SQF, LLC
Utility Type
505 Competitive Local Exchange Carrier
Utility Status Utility Made Active Date Utility Inactive Date
A 9/13/2017
Class Report Required Total Customers
D ' N
Mult Service Mult Service Type Default Address
Not a Multi Service Company Manager
Web Address |
. Last Changed: brianm.bamelt 4/17/201:

hitps://ipsc.ky.goviutility_master/mastersearch.aspx 1




Exhibit C

Certificate of Insurance

[remainder of this page intentionally left blank]




A , | CERTIFICATE OF LIABILITY INSURANCE

DATE (MMIDDIYYYY}
_8/19/2019

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFI
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDE

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER. ’

D BY THE POLICIES

BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSUITER(S), AUTHORIZED

CATE HOLDER, THIS.

this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

“IMPORTANT: If the certificate holder’ is’an ADDITIONAL INSURED, the policy(les) must have ADDITIONAL INSURED pr‘éviﬁiéns’ or bé endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain pollcles may require an endorsem

ent. A statement on

CONTACT
T\';g?;;Eg McLennan Agency LLC BHORE “thnhanna Moore ___ — ]FAX I
5500 Cherokee Avenue, Suite 300 AL, No. . 800-274-0268 =L {8/, Nof; _
Alexandria VA 22312 -ADDREsS: certificates@marshmma.com
. INSURER(S] AFFORDING COVERAGE NAICE _
INSURER A : Liberty Mutual Fire Insurance Company 23035
IESQUEEDLL c TILSOTECHNT| \ysurer B : First Liberty Insurance Corporation 33588
16 Middle Street NSURER ¢ : Axis Surplus Insurance Company: 26620
4th Floor INSURER D : Endurance American Specialty Ins Co 41718
Portland ME 04101 INSURERE 1 R
e e A . - . lmsurerE: . N A
COVERAGES _ ___CERTIEICATE NUMBER: 2047066954 _ _ _REVISION NUMBER:

. THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FO
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RES
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

PECT TO WHICH THIS
' TO ALL THE TERMS,

2 THE POLICY PERIOD

53 TADDLSUER] “FOLICY EFF .| POLIC B
.II’:'TR TYPE OF INSURANCE NS POLICY NUMBER : (MM!D%TYYYY] ﬁﬂmbm 3 unirs
A | X | COMMERCIAL GENERAL LIABILITY Y | ¥ | TB5Z51291916028 12/19/2018 | 12/19/2018 | EACH OCCURRENGE $2,000,000
: A E
| CLAIMS-MADE OCGCUR ! PREMISES {Ea occurrencey | $1,000,000
| - MED EXP (Any.one person)| | $10,000
) . PERSONAL & ADV INJURY).._| $2,000,000
| GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE 4,000,000 _
PRO-
POLICY JECT Loc PRODUGTS - COMP/OP AGG | $4,000,000
J OTHER: . N . . . L
"B | AUTOMOBILELIABILITY Y | ¥ | asczs1291916018 121972018 | 12/19/2019 | FOMBINED SINGLELIMITT 1 5 1,000,000
X | any auto , ’ BODILY INJURY (Per perso) | §
OWNED SCHEDULED )
) AUTOS ONLY - 1 AUTOS BODILY INJURY (Per accident)| $
i HIRED NON-QWNED PROPERTY DAMAGE s
.| AUTOS ONLY  AUTOS ONLY | (Per accident)- 18 _
. . N - — — = — N . — —_ - —— . - _ . . - s . — —
D | X | UMBRELLALIAB | X DCCUR Y | Y | ELD30001012500 4/1/2019 12/19/2019 | EACH OCCURRENCE | $3,000,000
C To T P00100008385101 1/19/2018 | 12/19/2019 :
| X | EXCESS LIAB CLAIMS-MADE AGGREGATE $3,000,000 . ‘
| loeol [rerenmons _ | 15t Excess Layer $2,000000.
A |WORKERS COMPENSATION Y | WA265D291916038 4112019 4i2020 (X | EER orh ,
AND EMPLOYERS' LIABILITY YIN K L StAre | [ &R -
ANYPROPRIETORPARTNER/EXECUTIVE [y .| EL. EACH ACCIDENT $1,000,000 :
OFFICERMEMBER EXCLUDED? - NIA '
(Mandatory in NH) E.L. DISEASE - EA EMPLOYEE] § 1,000,000
If yes, describe under B
DESCRIPTION OF OPERATIONS below ; . .| EL DISEASE - POLICY LIMIT | $1,000,000 .

Lo Gehad:

. DESCRIPTION OF OPERATIONS fLOCATIONS ! VEHICLES (ACORD 101, Additional R

le, may be attached If more space Is required)

non-payment of premium.

Yy
Per the cancellation clause contained in the policies noted on this certificate, the policy provisions include at least 30 days notice of cancellation except for

‘ CERTIFICATEV HOLDER CANCELLATION

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE
THE EXPIRATION DATE THEREOF, NOTICE WILL
ACCORDANCE WITH THE POLICY PROVISIONS.
Lexington-Fayette Urban County Government

CANCELLED BEFORE

i

BE DELIVERED IN |,

‘E(e)girlfg'tgnnaile 20507 AUTHORIZED REPRESENTATIVE
/ﬂ*&«wp Fo e
| %
©1988-2015 ACORD CORPORATION. All rights reserved.
ACORD 25 (2016/03) The ACORD name and logo are registered marks of ACORD




Exhibit D

Certification Required by Section 4(f)(13) of Ordinance 69-2016

SQF, LLC agrees to be bound by all provisions of this Ordinance and its franchise and agrees to -

obtain all applicable permits and authorizations prior to constructing, installing, or operating a
system in the right-of-way.

i 14
By /)] atsccer) fonlli
Name: Maureen Hopkins
Title: Division Counsel
Date: September 19, 2019




TILSON

Oon

October 10,2019

Evan P. Thompson
Department of Law
200 E. Main Street
11% Floor

Lexington, KY 40507

RE: SQF Franchise Agreement

Dear Mr. Thompson:

- 1
a Mission

Enclosed please find one (1) copy of the partially executed Franchise Agreement between the

Lexington-Fayette Urban County Government and SQF, LLC.

Kindly sign and return one (1) PDF copy to me at the e-mail address listed below. Please
hesitate to contact me with any questions or concerns.

Kind regards,

Heather Carlisle

Staff Attorney

16 Middle Street, 4™ Floor
Portland, ME 04101
774.285.1082
hcarlisle@tilsontech.com

(Enclosures: SQF LLC’s Partially Executed Franchise Agreement)

do not

[1]
16 Middle St, 4" Floor | Portland

ME 04101

tilsontech.com




