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INDUSTRIAL REVENUE BONDS
POLICIES AND GUIDELINES OF
THE LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT
(ADOPTED BY ORDINANCE NO. -20251)

Introduction

The Lexington-Fayette Urban County Government (“LFUCG?”) is authorized by provisions
of Kentucky law (KRS Chapter 103.200, et seq.) to issue industrial building revenue
bonds_(“IRB”) to finance the development or expansion of industrial facilities projects. An
applicant should thoroughly review this statute in order to understand the types of projects
that may qualify. A complete list of the types of projects that may qualify for this type of
financing is found in KRS 103.200(1). The purpose of this law is to enable political
subdivisions like LFUCG to promote local economic development through the
introduction, retention, and expansion of new business and industry. In addition, state law
allows LFUCG to issue bonds for facilitating the construction of new or existing housing,
although federal regulations limit certainsueh housing projects to those
benefitiingbenefiting low-moderate income families/individuals. It is the policy of LFUCG
to use these bonds to assist projects which will benefit the entire community, and for
which other forms of financing are not feasible or desirable.” Absent special and
compelling circumstances,_including, without limitation, significant job creation or
evidence of strong economic development resulting directly from the project, LFUCG will
not issue an IRB Bond-exceeding thirty-fifteen (3015) years.

LFUCG requires that each project be located within Fayette County; and encourages the
use of small, local and/or Kentucky bond counsel, architects, engineers, contractors, etc.,
and-minority and-women-owned-businesses-in the development of the project. LFUCG
has created additional requirements pertaining the issuance of these bonds, and a
commission, known as the Economic Development Investment Board (“IRB Committee”
or “Committee”), to review applications for these bonds and make recommendations to
the Urban County CounC|I as to whether bonds should be issued for the prOJect The IRB

IT SHALL BE THE POLICY OF THE URBAN COUNTY COUNCIL TO RESERVE THE
RIGHT TO IMPOSE ADDITIONAL REQUIREMENTS TO THE TERMS OF THE BOND
ISSUE, WHENEVER DEEMED NECESSARY FOR COMMUNITY BENEFIT OR TO
FURTHER THE IMPLEMENTATION OF COMMUNITY GOALS AND POLICIES.



STRUCTURE OF BOND FINANCING

) ”

Industrial revenue bonds (“IRB’s”) and housing bonds (“HB’s”) do not constitute an
indebtedness of the Urban County Government, as these bonds are payable solely from
the revenues derived from the project.2 IRB’s may qualify as tax-exempt municipal
securities issued for the purpose of financing the building and equipping of industrial
facilities and HB’s may qualify as tax-exempt municipal securities issued for the purpose
of facilitating new and existing housing. Proceeds from these bonds are loaned to
responsible parties.® LFUCG, as consideration for issuance of the bonds and the use of
the proceeds to finance the project, will enter into a loan agreement with the successful
applicant, which will acknowledge its obligations under the agreement by a note. The note
would generally require payments of principal and interest corresponding in time and
amount to the principal and interest payments becoming due on the bonds.* The applicant
shall be solely responsible for all fees and costs related to the bond.

Although KRS Chapter 103 also authorizes the use of a lease or installment sale
arrangement in the issuance of industrial revenue bonds, LFUCG will only use the loan
agreement format authorized in that Chapter, in order to ensure that the property will
remain subject to ad valorem property taxation, unless special and compelling
circumstances exist.

Special Considerations if Seeking Leaseback Arrangements

As stated previously, LFUCG will only use the loan agreement format authorized in KRS
Chapter 103, to ensure that the property will remain subject to ad valorem property
taxation, unless special and compelling circumstances exist, including, without limitation,
significant_job creation or evidence of strong economic development resulting directly
from the project.

If the applicant seeks a leaseback arrangement, the applicant must provide evidence that
special and compelling circumstances exist to justify the deviation. Additionally, the
applicant must execute Payment in Lieu of Taxes Agreements with LFUCG, priortoUrban
County-Council-consideration-of the-applicationas well as, with all other taxing districts
(such as, without limitation, the School Board, Lextran, and the Health Department) and
the Lexington Public Library, prior to Economic Development Investment Board
consideration of the application. Ad valorem taxes paid into the urban services district




fund (for refuse collection, streetlights, and street cleaning) and the parks fund will not be
reduced.

For proposals seeking a leaseback arrangement that includes, at least in part, a
residential use, the following must be included in the project:

(a) The project must be a mixed-use development generally compliant with the Intent
(Sec. 28-1) language for mixed-use zoning categories contained in the Zoning
Ordinance; and

(1) At least twenty percent (20%) of residential units must be dedicated in
perpetuity to affordable housing. “Affordable housing” is defined as residential
units with monthly rents no greater than thirty percent (30%) of the monthly
income of a household earning eighty percent (80%) of the area median
income. The maximum term of an IRB that complies with this subsection shall
be fifteen (15) years; or

(2) At least twenty percent (20%) of residential units must be dedicated in
perpetuity to workforce housing “Workforce housing” is defined as residential
units with_ monthly rents no greater than thirty percent (30%) of the monthly
income of a household earning between 80.01% and 100% of the area median
income. The maximum term of an IRB that complies with this subsection shall
be ten (10) years.

The applicant should note that any final determination will ultimately be made by LFUCG'’s
Council and that the applicant would be responsible for completing all requirements
contained in either these policies and guidelines or the inducement resolution prior to
Council approval.

Issuing Fees®




Issuance Fee:

Amount

Issuance Fee to be paid by the by the conduit borrower to the
Lexington-Fayette Urban County Government for the issuance
of revenue bonds issued pursuant to KRS 103.200 to 103.285

Issuance fee .10 basis points with a
minimum of $10,000.00 and a
maximum issuance cost of $50,000.00.

(the “Act”), payable to the Lexington-Fayette Urban County
Government upon issuance of the bonds or as soon thereafter
as practicable.

| By way of example
For a $5,000,000 bond issuance the fee
minimum is $10,000.00.

For a $10,000,000 bond issuance the
fee is $10,000.00.

For a $25,000,000 bond issuance the
fee is $25,000.00

For a $50,000,000 bond issuance fee is
$50,000.00.

For a $100,000,000 bond issuance the
fee is capped at $50,000.00.

Amount
Actual fee or rate billed by
Issuer Counsel.

Issuer’s Bond Counsel Fees

Issuer’s Bond Counsel costs and fees associated
with its work on behalf of the Lexington-Fayette
Urban County Government to be paid by the
conduit _borrower/applicant _and payable to
Issuer's Bond Counsel within thirty (30) days of
receiving a bill.

The Urban County Government shall not be responsible for any costs, fees, or expenses
associated with the review or issuance of these bonds.

All required deposits and fees shall be waived for projects undertaken by the Urban
County Government as applicant.

Bond Counsel

Because the issuance of these bonds is a legal process, and includes questions of local,
state and federal law, the involvement of legal bond counsel for the applicant is required
in all phases of discussion and approval. Due to the level of professional expertise
required in the preparation of IRB/HB documentation, this process requires the use of
experienced bond counsel. Selection of applicant's Bond Counsel shall be at the
discretion and expense of the applicant. LFUCG’s bond counsel shall be selected by
LFUCG and shall be paid by applicant as provided above.

APPLICATION PROCEDURE AND ISSUANCE PROCESS




Anyone interested in exploring the feasibility of this type of bond financing for a project in
Fayette County should first contact the Mayor’s Office of Economic Development as
further provided on LFUCG’s website. Information on policies and procedures, with a
standard application form, will be provided upon request.

Prospective applicants should submit a detailed proposal in the form of a letter of
inducement addressed to the Mayor’s Office of Economic Development specifying the
characteristics of the project, including an estimate of the benefits to the community, an
itemized cost/benefit analysis and a description of the public service impact of the project.

H-is—recommendedthat-this—initial-contact be—established-A pre-application meeting
between the Mayor’s Office of Economic Development and the applicant must occur at
least forty-fivesixty (6045) calendar days in advance of the-formal submission of the
application, so that proper procedure and scheduling may be assured._No applications
may be submitted prior to both this pre-application meeting as well as any internal meeting
with taxing districts described below. -In particular, adequate time for staff review of all
application material is required prior to sending the complete application through the
formal review process._

For proposed leaseback arrangements, Mayor’s Office of Economic Development shall
also_meet with other taxing districts (such as, without limitation, the School Board,
Lextran, and the Health Department) and the Lexington Public Library to discuss the
proposed project. This meeting must occur before the prospective applicant may meet
with the other taxing districts/Lexington Public Library to begin negotiating Payment in
Lieu of Taxes Agreements.

Applications shall not be considered for requests in an existing TIF zone.

Application Documents

Applicants ferfinaneing-must complete and submit the number of paper and electronic
copies specified by the Mayor’s Office of Economic Development, with the-all materials
required in the application form.

An application deposit of $2,500.00 must accompany the application.® This is in addition
to the bond issuance fee provided below; however, any amount of said application deposit
not required to compensate LFUCG for necessary expenses incurred during review of the
application will be credited or refunded to the applicant.

Along with the application, the Applicant shall provide the following:




a. An_independent audit and certified financial statement of the applicant or
applicants for the most current completed year, prepared and certified by an
independent certified public accounting firm. Audit statements prepared by an
independent certified public accounting firm for the last three complete years
are preferred.

=

A letter from the proposed purchaser of bonds confirming its intent and
evidencing its ability to purchase the bonds.

Letters from at least two (2) institutional lenders stating whether conventional
financing is available, and if available, upon what terms, including interest rates
and other relevant data. The letters should also state the terms and conditions
under which the lender evaluated the proposed project.

o

o

Negotiated Payment in Lieu of Taxes (“PILOT”) Agreements with LFUCG, as well
as with all other taxing districts (such as, without limitation, the School Board,
Lextran, and the Health Department) and the Lexington Public Library, if
applicable. Failure to successfully negotiate a PILOT agreement with LFUCG, the
other taxing districts, or the Lexington Public Library shall require the applicant to
agree to pay the entity the entire ad valorem rate of the property which would be
due if the property was not owned by the LFUCG (as determined utilizing the then
existing ad valorem tax rate and the fair market value determined annually by the
Fayette County Property Value Administrator), if issuance of the bonds is ultimately
approved by the Board and the Urban County Council.

— el mon

e. If the bonds are to be sold through private placements, a copy of the placement

letter and financial commitment letter must be submitted with the application. The
commitment letter must indicate the firm(s) with which the transaction will be

placed. The commitment letter will serve as evidence that the lender has

performed adequate due diligence and considers the bonds a sound investment.
In case of a public offering, a copy of the purchase contract must be provided. This

serves as evidence that the underwriter has performed adequate due diligence.
a

Preliminary Staff Review

Staff review of the application includes, but is not limited to, completeness of the
application, consideration of the associated economic benefits from the project, the credit
worthiness of the applicant, the financial feasibility of the project, including but not limited
to review of developer funding, the financing gap of the project, the project’s feasibility,
the developer’s equity investment, the developer's management fee, the entire project
capital stack, --and the security for the bond.” Upon completion of this review and staff’s
preliminary recommendation for approval, the application, and staffs comments and
recommendations, shall be referred to the IRB—CommitteeEconomic Development
Investment Board;a iminary jonfrom-sta




IRB-CommitteeEconomic Development Investment Board Review

Once the application is complete and has been reviewed by the staff, the Economic
Development Investment Board (“Committee” or “EDIB”)a- Committee-meeting-will be
seheduledmeet to consider the application. At least one week prior to each such meeting,
public notice will be provided by LFUCG with additional notice sent to anyone that LFUCG
staff believes also has a direct interest in the project. An official representative of the
applicant, assisted by bond counsel, is required to be present at any Committee meeting
where the applicant’s application is considered.

The Committee shall establish its own procedures for reviewing the applications and for
its meetings. In the evaluation of each project, the Committee will examine any factors
relevant to the project, including, but not limited to, those same factors considered by
LFUCG staff during its preliminary review as well as any state policies or guidelines
related to such bond issuances.

The Committee will ultimately determine (by vote) whether to give the project a favorable
or unfavorable recommendation. If the recommendation is favorable, the matter will be
forwarded to the Urban County Council for review with the original application materials.

Inducement Resolution

If the IRB-CommitteeEDIB recommends approval, LFUCG normally requires that an
inducement resolution be prepared for consideration by the Urban County Council prior
to its consideration of a bond ordinance related to the project. The applicant’s bond
counsel must timely prepare and submit the number of paper and electronic copies
specified by LFUCG staff of the draft inducement resolution and memorandum of
agreement. The inducement resolution and memorandum of agreement are an
expression of intent by the Urban County Government to issue industrial revenue or
housing bonds to finance the project in order to induce the company to develop its project
within Fayette County. The inducement resolution and memorandum of agreement also
set forth general terms and conditions of the loan arrangement and other matters
pertaining to the project. An inducement resolution and memorandum of agreement may
also be required before any expenditures are made for the project which may be
reimbursed from the proceeds of the sale of the bonds.

LFUCG staff will place the resolution on the Council’'s agenda for discussion and, if
approved, the resolution must normally receive readings at two separate formal meetings
of the Urban County Council, with a reasonable opportunity for the public to comment on
the project.

Bond Ordinance®




The final legal-step prior to issuance of bonds is the passage of a Bond Ordinance by the
Urban County Council, which ordinance, if passed, shall include: the loan agreement
between LFUCG, the applicant, and any other necessary party(s), arnd-a Mortgage Deed
of Trust between LFUCG and the Trustee for the Bondholders (or similar equivalent
security), and all legal requirements.8

The process for Bond Ordinance approval repeats the steps for the Inducement
Resolution. The applicant must timely prepare and submit the number of paper and
electronic copies of each document specified by LFUCG staff. LFUCG staff will place the
ordinance on the Council’'s agenda for discussion and, if approved, the ordinance must
normally receive readings at two separate formal meetings of the Urban County Council.
The occasion of the second reading of the bond ordinance may also serve as the public
hearing on revenue bond projects, if required by Federal law.

Approval by the Commonwealth of Kentucky

Certain specific projects are also required to be reviewed and approved by the
Commonwealth of Kentucky through the Kentucky Private Activity Bond Allocation
Committee pursuant to KRS 103.2101. An applicant is responsible for determining
whether such review is required and for obtaining the necessary approval.

Alternate Issuer of Bonds

LFUCG has the authority to issue industrial revenue and housing bonds for all eligible
projects located within Fayette County. Current state law provides that the Kentucky
Economic Development Finance Authority may also issue such bonds at the request of
the Urban County Government. No such request will be made without approval ef-an
Jrnelueemem—Reselumn—by the Urban County CounC|I4Icu-}lcef-elte—aJA—arp!pl+ea|cvbs,—fe4C




ANNOTATIONS

4918-2759-2998, v. 5

The bonds are issued using the alternative procedures in KRS 103.215 which provide: “In the event of use of
such alternative financing procedure, such bonds shall not constitute an indebtedness of such city or county
within the meaning of the Constitution of Kentucky, but shall be payable as to principal and interest solely from
the revenues derived from the revenues derived from payments, repayments, or sublease payments made by
such person to such city or county in respect of such loan, sale or sublease.” KRS 103.230(2) provides that
“it shall be plainly stated on the face of each bond that it has been issued under the provisions of KRS 103.200
to 103.280 and that it does not constitute an indebtedness of the city or county within the meaning of the
Constitution.”

KRS 103.215 authorizes alternative procedures for the purpose of financing the acquisition of an “industrial
building.” The government may issue bonds using a loan, lease, or installment sale in addition to obtaining
fee simple ownership. KRS 103.215(2)(a) specifically authorizes a loan of the proceeds from the sale of the
bonds to any person for the acquisition of an industrial building.

KRS 103.215(2)(b) provides that the loan and “any agreement or contract with respect thereto may include
such provisions as such city or county shall deem appropriate to effect the securing of the financing undertaken
in respect of such industrial building.”

Ordinance No. 21-2021.

Id.

KRS 103.210 specifies certain items which must be included in the ordinance, including “the proposed

undertaking, the maximum amount of bonds to be outstanding at any one (1) time, and the maximum rate of
interest the bonds are to bear.” The ordinance must also provide that the industrial building is to be acquired
pursuant to the provisions of KRS 103.200 to 103.285. The bond ordinance is effective only after publication
of information about the transaction in an authorized newspaper.




